PORTAL CLAIMS HANDLERS COMPETENCY STANDARD

- PERSONAL CANDIDATE RECORD SHEET

(to be kept internally at the firm — not for submission — candidates should keep their own copy)

api|

Function

1.

Taking initial instructions

To meet the Standard, candidates must be able to:

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

a)

address liability, establish the limitation date, the identity of the client and
other potential parties, check for any conflicts of interest which might prevent
you/your firm acting in the matter;

satisfy yourself that the matter is within the expertise of yourself/your firm,
and if not, make arrangements for the matter to be referred elsewhere;

identify cases which your firm is unwilling to accept, explain to the client why
this is, advise them of their ability to seek assistance elsewhere, and provide
limitation advice;

collect from the client sufficient information (or review and assess information
collected by an initial client contact team) to establish liability (both breach of
duty and causation), facts and quantum of damages and to enable the case
to be progressed;

identify the steps which need to be taken for the collection and preservation
of evidence;

establish the client’s current and potential future entitlement to state benefits,
and arrange for the client to be advised about these;

establish any need for rehabilitation, and whether any rehabilitation is in
progress;

ensure there is a clear understanding of the next steps to be taken by
yourself/your firm, the client and any third parties, giving priority to any issues
concerning liability, and limitation;

ensure that the client has understood the consequences of any risk
assessment that you/your firm will make of the case, and of any limit to the
scope of the retainer.
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Function

2.

Dealing with funding and regulatory matters

To meet the Standard, candidates must be able to:

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

a)

conduct an initial risk assessment, or check that one has been carried out by
an initial client contact team, in accordance with the policies of your firm;

b)

explain to the client the funding options available at your firm and appropriate
to the case,, including conditional fee/after the event insurance
arrangements, legal expenses insurance, trade union funding, paying
personally; and the consequences of these arrangements for the client in
terms of any personal liability for costs;

¢) putin place the agreed funding arrangements;

d) issue to the client the firm’s standard client care letter, and explain to the
client its provisions, including arrangements for dealing with yourself or
another named contact within the firm, and complaints procedures if this has
not already been done by an initial client contact team);

e) disclose and explain to the client any relevant financial arrangement between
your firm and third parties (such as shared marketing schemes);

f)  comply with your firm’s procedures for “know your client” and the conduct of
any anti-money laundering checks;

g) exercise vigilance in satisfying yourself that the claim your client wishes to
pursue is not fraudulent.

Function Case providing Case providing | Case providing Case providing

3.

Advising the client and managing their expectations

To meet the Standard, candidates must be able to:

evidence / RTA
or EL/PL

evidence / RTA
or EL/PL

evidence / RTA
or EL/PL

evidence / RTA
or EL/PL
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a)

advise the client, in clear language, of

¢ your analysis of the case and the relevant law,

e the likely outcomes, including best and worst case scenarios, and
possible compromise solutions,

e the available options for resolving the matter, including negotiation,
and litigation,

e the Portal procedure; the time likely to be taken; and the
circumstances in which a case might leave the Portal, and the way in
which it would then be progressed,

e rights and duties in relation to disclosure of information, dealing with
the defendant, third parties, after-the-event and before-the-event
insurers, experts and the court, and your client’s dealings with
you/your firm,

e how you will conduct of the case and consult with the client on
tactics and proposed courses of action;

continually manage the expectations of the client by advising them, as the
case proceeds, of the prospects of success, the range within which any
award of damages might fall, the significance of issues raised by the
defence; the risks inherent in litigation, and when and why there may be
periods of apparent inactivity due to factors such as time allowed for the
defendant to respond, awaiting stabilisation of an injury pending medical
assessment, etc;

ensure the client has a clear understanding of any documentation or other
evidence they must supply, information (such as costs of care) which they
must record, and changes in medical condition or employment
circumstances of which they must notify you;

assess (with specialist advice where necessary) and explain to the client the
impact on state benefits to which the client may be entitled of any interim
payments and final settlement;

check, in respect of all advice given, that the client has understood what you
have told them, and understands any action they must take, and the time
within which it must be taken;

identify cases where a personal injury trust ought to be set up to protect any
of the client’s means-tested state benefits; identify cases in which a
Compensation Recovery Unit Certificate should be sought, advise the client
of the consequences of securing a certificate, and check that the
compensator has applied, or is applying for a Certificate.
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Function

4, Preparing the case, gathering evidence and making the
claim
GENERAL

To meet the Standard, candidates must be able to:

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

a)

record time spent on the matter, in case costs have to be assessed at a later
stage; prepare a case plan, including a costs budget and timing;

at all times, conduct the case within the provisions of the relevant Pre-Action
Protocol;

gather medical evidence, including by instructing appropriate medical
experts;

identify and instruct other expert witnesses;

arrange for the collection, preservation and accurate recording of evidence
such as photographs of accident scenes, measurements, etc;

arrange interviews of, or information collection from, witnesses as to liability
and/or damages in a timely, economical and professional manner;

place an initial value on the claim, and identify and calculate the heads of
damage and rehabilitation;

complete the Claim Notification Form such that it is able to stand as a letter
of claim if the case comes out of the Portal;

assemble evidence for a schedule of special damages and future loss for the
Stage 2 pack;

recognise circumstances in which interim payments would be appropriate;

ensure that the client’s need for rehabilitation is addressed as a priority, and
that appropriate action is taken to communicate with the compensator and to
arrange assessment as provided in the Rehabilitation Code, or make other
appropriate arrangements;
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assess whether it is appropriate to use a pre-action court application,
especially applications for pre-action disclosure;

review the level of costs and disbursements and the adequacy of insurance
cover, and conduct on-going risk assessment, in the light of evidence
gathered;

review medical and other evidence to ensure it is consistent with the client’s
own account of their injury, and review any discrepancies with the client.

PROCESSING THE MATTER THROUGH THE PORTAL

To meet the Standard, candidates must be able to:

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

a)

Populate accurately the mandatory and, where appropriate, the non-
mandatory fields of the Claim Notification Form;

b)

Provide sufficient information for a compensator to come to a reasonable
opinion on liability;

Use the Motor Insurer Database (AskMid) and the Employer Liability Tracing
Office (ELTO) to identify third party insurers;

Upload photographs and other data to the CNF using required formats and
within size constraints;

Ensure that the statement of truth can properly be made;

Ensure that you have sufficient documented agreement from the client to
certify that a valid retainer is in place;

Populate accurately the mandatory and, where appropriate, the non-
mandatory fields of the Stage 2 settlement pack;

Decide whether to seek an oral or paper hearing at Stage 3;

Decide who should act as advocate in an oral Stage 3 hearing;
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)

Draft and submit proceedings and any related application under Part 8 CPR,
in line with the protocol, prior to a Stage 3 hearing being scheduled.

Function

5.

Dealing with the compensator

To meet the Standard, candidates must be able to:

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

a)

progress the case within the timescales and other provisions of the relevant
Pre-Action Protocol, using the Portal process, as appropriate;

b)

negotiate effectively, using the Stage 2 procedure and, where appropriate,
outside the Portal, with the aim of achieving a settlement of the case (or an
issue within it) to the client’s best advantage, within the limits of the law and
evidence; identify circumstances in which it is appropriate to make or
withdraw a protocol offer;

make effective use of office computer systems to manage the progress of
cases;

take a pro-active approach to dealing with compensators, recognising
circumstances in which you need to take an initiative to move a matter
forward;

resolve problems arising from a defendants refusal to negotiate, a lack of
cooperation from a client, or a lack of response from an expert;

seek interim payments if this is appropriate;

review the risk assessment in the light of responses from other parties,
inform the client of progress and agree with the client any revised strategy.

decide whether additional damages need to be added in to the Stage 2 pack
and re-submitted to the compensator;

decide when, within the appropriate time limit, you should seek authority for
proceedings to be issued to protect the client’s rights and interests.
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Function

6.

Drafting documents

To meet the Standard, candidates must be able to:

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

Case providing
evidence / RTA
or EL/PL

a)

draft attendance notes, witness statements, and the N208 claim form in line
with CPR practice direction 8B;

b)

draft schedules of loss, and explain to the client the way in which the law
requires losses to be identified;

¢) draft documents which:

e are succinct but comprehensive and are written in good English,

e are produced in a format and style appropriate to their intended
purpose and audience,

e fit within the size and other constraints of the Portal screens,
are designed to further clients’ interests,
fulfil legal requirements, are accurate in law and make critical use of
precedents,

e if formal court documents, conform to court rules,

® are produced in an efficient and timely manner.

Function Case providing Case providing | Case providing Case providing

7.

Instructing counsel and experts

To meet the Standard, candidates must be able to:

evidence / RTA
or EL/PL

evidence / RTA
or EL/PL

evidence / RTA
or EL/PL

evidence / RTA
or EL/PL

a)

identify the point(s) in a case at which it is appropriate to involve counsel
through seeking informal advice or a formal opinion;

b)

make a selection of counsel or specialist solicitor appropriate to the issues in
the case, using your firm’s register of such experts;

agree with counsel the basis of their remuneration;

make a selection of experts in relation to the evidence to be proved, using
your firms register of experts;
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e) agree the amount and timing of payment of experts instructed;
f) explain the role of counsel and experts to your client, and in particular the
duty of the expert to the court;
g) ensure that letters of instruction to experts set out clearly the nature of the
opinion that is sought using, where appropriate, the model letter to medical
experts annexed to the Pre-Action Protocol for Personal Injury Claims.
h) ensure that instructions to counsel state clearly the objective being pursued
by the client, and summarise key issues in the case;
i) ensure that all and only relevant supporting documentation is sent to counsel
and experts;
j) agree timetables for the provision of opinions or advice, and take effective
steps to ensure these are adhered to;
k) check expert reports and documents prepared by counsel to ensure that all
issues identified in the instructions have been addressed in accordance with
the protocol.
Function Case providing Case providing | Case providing Case providing
evidence / RTA | evidence / RTA | evidence / RTA evidence / RTA
8.  Managing post-trial or post-settlement and file closure or EL/PL or EL/PL or EL/PL or EL/PL
procedures

To meet the Standard, candidates must be able to:

a)

assess your own costs;

b)

deal with any legal fees, or after-the-event insurer, to ensure the client is fully
indemnified;

arrange for the closure and archiving of the file, in accordance with the
policies of your firm.

Registered with

UK Copyright Service




BEHAVIOURS WHICH UNDERPIN EFFECTIVE PERFORMANCE

Can | point to instances where each of these behaviours has been
displayed?

Yes/No

At all times you act in a manner which reflects your duty to act in the best
interests of your client, and your duty to the court.

2. You conduct all of your work to a proper professional standard and
safeguard your independence and integrity as a lawyer.

3. You maintain an orderly file or electronic record, with detailed attendance
notes.

4. You have an awareness of the limits of your own knowledge and
competence, you seek advice where necessary, and you refer on matters
which are outside your field of expertise.

5. Your behaviour reflects your awareness that your firm can only provide a
service to its clients if the firm is commercially viable.

6. You present information clearly, concisely, accurately and in ways which
promote understanding.

7. You use communication styles which are appropriate to different people and
situations, and display empathy with the injured client and their family.

8. You respond promptly and positively to problems with a proposed course of
action.

9. You are pro-active in case management, taking the initiative where
appropriate, and never leaving matters until the last minute.

10. You are a willing and positive participant in your firm’s arrangements for
quality assurance and peer review of files.

11. You are active in keeping up to date with developments in the law, through

reading journals and participation in training, and you are always willing to
share your expertise with colleagues.
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KNOWLEDGE AND UNDERSTANDING: LAW, PROCEDURE AND CONDUCT

Law relating to personal injury litigation generally

e Common law principles, legislation and court decisions relating to liability, causation and damages.

Element(s) of knowledge and understanding

Case providing evidence/learning undertaken

Law relating to types of personal injury covered by your field of practice

e Depending on your field of practice, you will have knowledge and understanding of statutes and regulations relating to occupiers’ liability,
employers’ liability, workplace accidents, public liability, road traffic accidents and occupational disease, together with the rules governing the

schemes of the Motor Insurers Bureau.

Element(s) of knowledge and understanding

Case providing evidence/learning undertaken
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Rules of Procedure, etc.

The Rehabilitation Code

Civil Procedure Rules and Practice Directions
Pre-Action Protocols for Personal Injury Claims
The Ministry of Justice Low Value Personal Injury Claims process (the Portal)

UK Rehabilitation Council standards
Civil Justice Council protocol for the Instruction of Experts

Element(s) of knowledge and understanding

Case providing evidence/learning undertaken

Professional Conduct

e Solicitors’ Code of Conduct

Association of Personal Injury Lawyers Code of Conduct
e Association of Personal Injury Lawyers Consumer Charter

Element(s) of knowledge and understanding

What experience of case handling, or learning undertaken, can | use to demonstrate my understanding
of these standards of professional conduct?

Solicitors’ Code of Conduct

Association of Personal Injury Lawyers Code of
Conduct

Association of Personal Injury Lawyers
Consumer Charter

Registered with

UK Copyright Service




KNOWLEDGE AND UNDERSTANDING: THE PORTAL

GENERAL

Element of knowledge and understanding

Case providing evidence/learning undertaken

The types of case which are appropriate, or inappropriate, to processing through the Portal.

The stages of the Portal process (Claims Notification Form (issues of liability), Stage 2 (issues of quantum),
Stage 3 (judicial determination)).

The basis on which a case may exit the Portal, including denial of liability by the compensator.

The nature and significance of limitation periods.

The limits of your authority to progress a matter, and who to refer to if those limits are reached, or if a case
exits the Portal.

COSTS MATTERS

Element of knowledge and understanding

Case providing evidence/learning undertaken

The nature of costs regimes and the types of costs which can and cannot be recovered when cases are
settled through the Portal.

The need to document time spent on a matter outside the fixed costs regime.

How costs are assessed.

EVIDENCE AND INFORMATION

Element of knowledge and understanding

Case providing evidence/learning undertaken

The nature of the heads of general damages.

The nature of evidence needed to substantiate claims for general and special damages

The central significance of medical evidence.

The Motor Insurer Database (AskMid) and the Employer Liability Tracing Office (ELTO).
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PARTICULAR TYPES OF CASE

Element of knowledge and understanding

Case providing evidence/learning undertaken

The circumstances in which interim payments may be appropriate.

The circumstances in which a claim for future loss of earnings may be appropriate.

The rules and procedures relating to infant cases.

The law relating to seat belt contributory negligence.

COMPLETING THE SCREENS

Element of knowledge and understanding

Case providing evidence/learning undertaken

The mandatory and non-mandatory fields at each stage of the Portal process, and the nature of material to
be entered in them.

The gravity and significance of the statement of truth.

What is required to demonstrate that a valid retainer is in place.

DETERMINATION OF CASES

Element of knowledge and understanding

Case providing evidence/learning undertaken

The nature of Part 36 offers and the circumstances in which a Part 36 offer may be made in respect of a case
still within the Portal.

The inter-relationship between Part A and Part B offers for the purposes of Stage 3 determination.

The prohibition on introducing at Stage 3 material not included at Stage 2.
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