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Executive summary

APIL is concerned about the proposals in this paper. The intention to use the general
pre-action protocol as a template against which to review existing protocols means
we are concerned that some of the provisions will have eventually have an impact on

the personal injury, clinical negligence and disease and illness protocols.

We believe that the proposed general pre-action protocol seeks to be too many things
to too many people and that the “one size fits all” approach will not work. In particular

we think that the new protocol should not be applied to mesothelioma cases.

We argue that the language used in drafting the proposed general pre-action protocol
and new practice direction should use the word “should” instead of “must” as the
latter indicates compulsion, which is not appropriate. This is reflected in our concerns
about the approach taken in the draft documents to alternative dispute resolution

(ADR).

We believe that the proposed documents should not try to restrict parties to one
expert per case, but one expert per issue, and that it is of crucial importance to retain
jointly selected rather than jointly instructed expert. Jointly selected experts have
been one of the major advances of recent years, and the move toward joint instruction
is, quite simply, a step too far. In addition, we do not think that the general protocol
should encourage claimants to rely on defendants’ agreements not to raise a time bar

defence where limitation is an issue.

Finally, we are concerned that many of the proposed provisions contained in the
general protocol and the new practice direction would lead to uncertainty and

subsequent unwanted and unproductive satellite litigation.



Introduction

APIL represents the interests of personal injury victims. The consultation paper on this
issue sets out, at page 7, the Civil Justice Council’s (CJC) intention to use an agreed
general pre-action protocol “as a template against which to review and, if appropriate,
rationalize and clarify existing pre-action protocols.” It is because of the potential
influence of the general protocol on existing protocols, which are relevant to personal

injury law, that we believe it is appropriate for APIL to respond to this consultation.

Before answering the specific questions in the CJC's consultation paper, it is necessary
to say that we have concerns about the principle of a new general pre-action protocol.
APIL responded to the CJC’s consultation about the previously proposed consolidated
pre-action protocol in April 2007. We said then that we were concerned the
consolidated protocol would apply to a huge range of cases and that such a “one size
fits all” strategy would be unworkable. The proposed general pre-action protocol will
also apply to an extremely wide range of cases and we are therefore just as concerned

about the general protocol being unworkable as we were with the consolidated one.

1. Do you agree with the proposed new structure of a shorter Practice Direction
highlighting the court’s case management powers and a General Pre-Action

Protocol setting out the requirements on parties to a dispute?

Our objections to the proposed new general protocol apply more to the principle
of the protocol, than the proposed new structure. We agree that the current
practice direction on protocols does include a section that may be seen as a
default protocol and recognise that the CJC s trying to provide a clearer structure
with its proposed new documents. We question, however, whether this will make
a significant difference to the clarity of the civil procedure rules, practice directions
and protocols for the audience the CJC has in mind i.e. unrepresented potential

litigants (see page 8 of the consultation paper).



2. Are there particular classes of cases or types of circumstances where the

General Pre-Action Protocol should not apply?

We believe that it is imperative that the general protocol should not replace the

existing protocols and welcome the CJC’s proposal to retain these.

We also very strongly believe that the general protocol should not apply to
mesothelioma claims. These claims are intentionally excluded from the time frame
set out by the disease and illness protocol due to their urgency. Our concern is
that because of their exclusion from the disease and illness protocol, there would
be an expectation that the general protocol should be followed in mesothelioma

cases but they are far too urgent and complex for the general protocol to apply.

In addition, specific work has been done, and continues to be done, with the
Ministry of Justice and senior members of the judiciary on the area of

mesothelioma claims.

3. Do you have any comments on the language used and the drafting of the

revised Practice Direction and General Pre-Action Protocol?

We are concerned at one aspect of the drafting which has been highlighted in the
consultation paper: that the word “must” has been used instead of the word
“should”. We find it particularly worrying that the consultation paper says the
meaning of these words is the same when the first implies an absolute obligation
and the second merely a desirable or expected state. There is clear legal authority
that the two words have different meanings, in accordance with their ordinary
English usage. See, for example, Metcalfe v. Clipston [2004] EWHC 9005 (Costs)
where the judge said, at paragraph 49, “I ... construe "should" as meaning "ought
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to" which is not the same as "has to" or "must"”.



Paragraph 2.2 of the newly proposed practice direction says “Pre-action protocols
outline the steps parties must take before starting a court claim”. The use of
“must” instead of “should” will be particularly confusing here. Practice directions
themselves do not form part of the rules, but are only guidance which support the
relevant rules. In Goodwin v. Swindon Borough Council [2002] C.P. Rep. 13 Lord
Justice May said at paragraph 11 “Practice directions are subordinate to the rules
— see paragraph 6 of Schedule 1 of the 1997 Act. They are, in my view, at best a
weak aid to the interpretation of the rules themselves.” Including an imperative
within a practice direction is therefore inappropriate and potentially confusing
which, of course, can lead to unwanted satellite litigation about the purpose and

status of the relevant rules, protocols and practice directions.

Furthermore, paragraph 6.2 of the draft practice direction says that “where a party
enters into a funding arrangement within the meaning of the CPR 43.2.1(k) that
party must inform other parties to the dispute about this arrangement as soon as
possible.” This is in direct conflict with case law on this issue (see, for example,
Cullen v. Chopra [2007] EWHC 90093 (Costs) which quite clearly sets out that there
is currently not necessarily a penalty if pre- issue the party entering into the
funding arrangement omits to serve a notice of funding. An attempt to overturn
established case law in this way and to make such a significant rule change should
not be included in a practice direction. Furthermore, conflict between established
case law and new practice directions could again lead to unwanted satellite

litigation.

. Do you agree with the approach taken to ADR in the General Pre-Action

Protocol?

It is APIL's firm view alternative dispute resolution mechanisms can be useful but

that one size does not fit all when it comes to resolving any case.



Mediation, for example, could be useful in a personal injury case where an
employee wishes to continue to working for an employer but is unlikely to be
appropriate when a claimant who has been injured in a road traffic accident is
deeply traumatised by the accident and is dealing with an insurer which just wants

to keep the costs of the claim as low as possible.

We are concerned that the draft of the general pre-action protocol says, at
paragraph 6.1 “The parties must consider whether some form of alternative
dispute resolution might enable them to settle the dispute without starting a court
claim” and that it does not include the express recognition that “no party can or
should be forced to mediate or enter into any form of ADR”. If the proposed
practice direction is implemented, non-compliance with the ADR provisions of the
protocol could result in sanctions and further satellite litigation as parties seek to

limit liability based on that non-compliance.

We are concerned that sanctions may be sought for not considering ADR when in
fact it was not appropriate, or not necessarily appropriate till a later stage, e.g. after
exchange of evidence in it’s final form. Part of the success of joint settlement
meetings, which have become common place, is that these take place when the
evidence is all available. Pre-action protocols seek to regulate behaviour in the
very early stages of a dispute and in personal injury claims, ADR may not be
appropriate until the much later stages of a claim when the parties have gathered
all relevant information. Furthermore, to what extent “must” the parties “consider”
ADR? Having the ability to impose sanctions for the failure to “consider”
something is, we believe, unworkable. In our view, it is much more sensible to
include a provision that parties “should” consider ADR, which gives guidance as to
best practice but does not compel parties to act in a particular way if it is not

appropriate in that case.



5.

Do you agree with the required steps set out in the General Pre-Action

Protocol, and in particular the approach taken to time limits?

The required steps seem reasonable. The time limits seem very vague and
amorphous, but given the wide range of disputes the general protocol is designed

for, we can not see how the time limits can be made more specific.

. Would it be helpful to include a ‘model’ letter (non-mandatory) before claim

(for a standard consumer claim) as an annex to the General Pre-Action

Protocol?

Standard consumer claims fall outside of APIL’s remit and so it is not appropriate

for us to answer this question.

Do you agree that the General Pre-Action Protocol should include the

additional requirements in simple debt claims?

Debt claims fall outside of APIL’s remit and so it is not appropriate for us to answer

this question.

Do you agree with the approach taken to experts in the General Pre-Action

Protocol?

We welcome the fact that the general protocol continues to recognise the
distinction between a single joint expert and an agreed expert but are concerned
that proposed paragraph 8.5 seems to be encouraging parties to select the former,

which is not always appropriate.



At the moment the personal injury protocol contemplates only joint selection of
experts rather than joint instruction (see Carlson v. Townsend [2001] EWCA Civ 511).
This is a process which works well and we would be concerned if, in an attempt to
bring in uniformity across pre-action protocols, the CJC were to seek to bring the

personal injury protocol in line with the general protocol.

Furthermore, both the proposed general protocol at paragraph 8.3 and the
proposed practice direction at paragraph 6.3.3 refer to the parties appointing “only
one expert”. Given the broad range of claims to which these documents will apply,
we believe it is far too stringent to try to limit parties to only one expert per claim.
This might be appropriate in relatively straightforward cases where there is only
one technical issue at stake, but is unfair when there are a series of complex issues
involved. How can justice be done if, in a personal injury claim, parties have to
choose between an engineer who would help resolve liability and a medical expert
who would help on the issues of causation and damages? Surely one expert per

issue would be more appropriate.

. Do you agree that, where limitation is an issue, parties should be encouraged

not to take the ‘time bar’ defence?

Whilst we agree that where limitation is an issue, parties should be encouraged not
to take the ‘time bar’ defence, we do not believe that a claimant could rely on an
agreement with the defendant that they would not raise a time bar defence, even
if provision for such an agreement was made in a pre-action protocol. The recent
case of Telling v. OCS Group Limited (7 April 2008, Sheffield County Court,
unreported) is attached and is an example of a litigation in a case where a pre-

action agreement was reached and later contested.



Experienced practitioners know that such pre-action agreements can lead to
problems if the defendant changes his mind. Less experienced practitioners, or
even litigants in person for whom the general pre-action protocol is at least partly

designed, would not necessarily approach the issue with such caution.

This could result in disagreement over whether an agreement not to raise a time
bar defence was reached, or whether the defendant could renege on an
agreement if this was reached. Such disputes are often the basis for satellite
litigation, which is in no-one’s interests. It would be far better for the protocol to
encourage people to issue cases where limitation is an issue and then urge parties
to agree a stay to conduct protocol-like steps before the substantive court
proceedings begin. We do not therefore agree with the proposals in relation to

limitation.
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CASE NO, 7TDNO1279

TELLING VOCS GROUPLTD

APPROVED JUDGMENT

His Honour Judge Bullimore : On 24" April 2006 a tragic accident occurred
when the Claimant’s husband, during the course of his employment with the
Defendants, fell from a ladder in the course of his work as a window cleaner

somewhere in the commercial area of Hull and suffered fatal injuries,

As arvesult of that, Mrs Telling approached Messrs Atherton Godfrey who acted on
her behalf in bringing a claim against the Defendants to recover damages. Initially,
the correspondence was with the firm of loss adjusters, Messrs Garwyns, and we
find in the bundle the letter that was addressed under the protecol, asserting the
claim that was being relied on and that pre-action protocol letter is dated 13% July
of 2000,

There then followed correspondence which gives rise to the issues that | have to
deal with, namely whether there was a binding agreement in relation to the hability
for the accident which enables Mrs Telling simply to move on to the next stage, and
seek to agree or have adjudicated the question of what damages are payable to her.
It is the contention of those advising her that there is such a binding agreement. The
Defendants contend that there was nothing but a pure or mere or bare admission
that they were entitied to withdraw, under the jurisprudence which includes the case
of Sowerby v Charlion [2005] EWCA Civ 1610 which 1 think was decided in
December 2005, The maiter eventually came before Deputy District Judge Beevers
and that was by way of an application for summary judgment. He dismissed that
and ordered that the Claimant should pay the Defendants’ costs of the application in
the agreed sum of £900.

Apparently, permission to appeal that decision was sought at the time, at all events,
the Deputy District Judge filled in one of the {forms, an N4G60, setting out the
reasons for the decision that he had made and he stated the issue to be decided was
whether the correspondence in question constlituted a compromise or a bare
admission.

“F found that 1t was a bare admission and as a result Sowerby v
Charlton meam the Claimant could not ebtain judgment on &
summary basis. The distinction between a compromise and a bare
admission seems sufficientdy clear as a matter of law.”



0. There is a transcript of his decision and also a further transcript setting out
discussion that occurred between himself and Counsel representing the Defendants
in which some further clarification of what he had decided was, 1 think, achicved.

7. But going back to the correspondence itself, § start on page 104, In response to the
protocol letter of 13 July, Garwyns replied on 7™ August and they say this,

“Our enquiries into Hability are complete and we confirm negligence
i admitled in this case, It will not be our intention to raise
arguments of contributory negligence.”

. - ik -y - v .
8. On 18" August, Atherton Godfrey wrote in response saying,

“We are pleased 1o note that Hability is admitted. We indicated in
the letter of claim we considered this matter would be suitable for
altocation to the multi-track.”

9. [ pause to say it plainly would be because on any view, the damages receverable
would take us comfortably over the fast-track limit. The letier goes on:

“In these circumstances we are concerned the Court may not regard
the admission as binding, and that accordingly our client may be
orejudiced it reliance is placed on that admission without further
steps being taken to put the matter beyond any deubt.”

10 | pause again to say, | am sure that that observation was made with the decision in
Soveerby ringing in the Solicitors” ears. The letter goes on,

“Obviously, we would like to narrow the issues and save costs...”

Which may be an important peinter to what was going on in the Solicitors’ mind,

*... but must do that in a way that adequately protects our client’s
interests.  Accordingly, we invite you to confirm that in
consideration of our client ceasing enguirics on liability, you will
irrevocably undertake to consent (o any judgment on the issue of
liability in accordance with Part 14, forthwith upon issue of any
proceedings,

Unless we hear from you accordingly within the next 14 days with
the confirmation requested, we must reserve the right 1 cominue
undertaking work in relation to liability and 10 issue proceedings so
that formatl applicaticn may be made for a judgment on that issue,”

Bl So, we have got important words like “consideration™ there. We have got important
words like “costs” and really wanting the matter o be put “bevond doubt”
Whether Messrs Garwyns understood all that, 1 know not. But they responded on
21 August,
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“We do not consider there was any need for your letter of 18"
August, we have made it perfectly clear that hability has been
conceded regarding this claim and therefore it goes without saying
that there is no need for you (o incur additiona] costs in investigaling
Bability further, when liabitity has been admitted.

We have Hule doubt that if we attempted to withdraw this offer, not
that we have any intention of doing so, that you would be successful
in arguing that Hability had been conceded and you would be
successiul in this argument.  Therefore, once again, lHability is
conceded.”

I take out of that letter the words “there is no need for you to incur additional costs
i investigating Hability {urther.””  That obviously concentrates attention on what
further investigation would mean in real terms — additional costs. And when one
stops to ask who would be paying those costs, if the matter proceeded, well it
would appear to be the Defendants, And it scems (o me plain, that Garwyng were
anxious that there should be no additional costs incurred which would be visited on
their clients, because as they said there was no need, we are admitting liability,

Well, Atherton and Godfrey were not minded to accept that and they wrote again
on 21* September,

“We note vour comments, We don’t see why you cannot give the
specific assurance sought in our letier of 18" Avgust. In the absence
of that, we reserve our position in relation 1o Turther steps that may
be necessary.”

And Garwyns came back on 27" September,

“We are satisfied that our admission of Hability 15 precisely that, we
have no intention of withdrawing this decision, we can confirm we
will irrevecably undertake to consent that there be judgment on the
issue of liability in accordance with Part 14 forthwith upon issue of
any proceedings. On that basis, quite clearly, you do not need to
undertake any further enquiries with regard to liability.”

Following that, there was an inquest which I think was held on 30 and 31¥
Qctober.  On that occasion, Mr Wilson of Counsel attended on bhehall of the
Defendants, and addressed questions to the witnesses, relating to Hability, and Miss
sutton of the Claimant’s firm of Solicitors attended and also addressed similar
questions to the witnesses, 1 think in general {erms it would be right to observe that
at the inquest it appeared that there was very little direct evidence as o why Mr
Telling had fallen from the ladder and met his death as a result and 1 can only
assume, there s no other reason put forward, that was why on 14 March of 2007
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19,

20.

some four and a half or five months later, a very brief letter is sent from Garwyns o
Atherton Godlirey saying,

“From the evidence provided by K [ Grundy {who was a witaess who
saw the deceased fall} your client was not in the process of cleaning
windows at the time the accident took place, but simply fell from the
fadder while he was half way up.  Under the circumstances, the new
evidence available would suggest your client was simply the author of
his own misfortune and under the circumstances our admission of
lability is withdrawn.”

Well, the response from Atherton Godfrey was to refer 10 what they described as
the irrevocable undertaking to consent that there be judgment on the issue of
lability and they said this amounted to a binding compromise on the issue of
lability. They also raised the question of estoppel, but 1 think it is {air to say that
they have never, actually alleged that there was any prejudice suffered by them or
by their client as a result of any action or lack of action that they took following the
carlier correspondence.

I ought to observe, however, that it seems to me that in a case like this it would
have been commonplace to and indeed probably negligent for Solicitors, in the
absence of an admission, not o instruct an engineer to examine the ladder and the
circumstances of the fall as they may well have appeared to an expert of that kind
and probably to instruct an enquiry agent o see if any other witness could be found
to the incident in question, which, as | have already indicated, took place over in
Hull. So, it scems to me just as a matter of commoen sense that there were other
steps which could and should property have been taken and 1 think would have
been taken in the absence of the earlier correspondence where an admission was
intimated,

Now, the basis on which the District Judge came to his view is not supported, it has
to be said, by Counsel for the Defendants today. Having gone through the matters
that | have already referred to, he says in paragraph 10,

“The parties both agreed today that if the letters from Garwyn are no
more than a bare admission of Hability, then the decision in Sowerby
v Chartton means the Claimant cannot rely on that admission to
secure a judgment under Part 14 of the Civil Procedure Rules.”

He has then referred to the Burden v Harrods {20051 EWHC 410 (QB) decision in
which it was accepted that there was good consideration in an agreement whereby
the Claimant accepted some 23% by way of a deduction for conwibutory
negligence, provided that the Defendants pay 75% of the claim. 1 find it difficult to
believe an issue ke that ever made its way to Court, but it plainly did, and maybe
it was more complicated than it now appears {o be.

But what the District Judge went on to do at paragraph 13 1s (o say that,
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“During the cowrse of the hearing | referred the parties to a passage in
Chitty on contracts, this is paragraph 22.0.13.7

And he read that out:

“Where a claim is asserted by one party which is disputed by the other,
they may agree to compromise their dispute on terms mutually agreed
berween them. Once a valid compromise has been reached, it is not
open to the party against whom the claim is made to avoid the
compromise on the grounds the claim is in fact invalid, providing the
claim was made in good faith and was reasonably believed to be valid
by the party asserting it.”

Well, there is no question and he made this express finding that Mrs Telling had
brought her claim in good faith and in the belief it was valid. And he went on w©
read further from Chitty to say:

“In order to establish a valid compromise, it must be shown there has
been an agreement which is complete and certain in its terms.”

And he interposed to say,

“The admission of lability could not be clearer and that consideration
(satisfaction} has been given or promised in return Tor the promise or
actual forbearance 1o pursue the clainy”

And then this is the real core of what he says and of the decision that he reached.

“it seems 1o me the condition precedent to a compromise is the existence
of a dispute of the claim. 1t is a dispute which has been compromised;
there is no dispute in the correspondence; the clahm is puty the claim is
admitted. [t seems to me that despite the best endeavours, the Claimant’s
Solicitors could achieve no more than their admission.”

And he went on to express, not surprisingly, distaste for the withdrawal of what
must have seemed the most clear, certain and serious admission of Hability.

As tsay, Mr Madan does not seek to support that proposition that there has to be a
dispute or he accepts that there was a dispute. I think that in any ordinary sense
there was, There is a claim which is asserted in the protocol letter. There is a
dispute untif either that is accepted or until the matter is resolved by the Ceourt. 1do
not think anything more needs to be said about that, it just seems to me that is the
position.

However, in looking further at the extra transcript we have, the Deputy District
Judge said, and | am looking at page 159, paragraph 116,

“As a matter of faw and not a compromise, because there is no
dispute on liability to compromise.”



31

el
b2

[

L

That was the distinction he was making between an admission, presumably, and a
compromise. A little later, in looking again at what had to be shown, he said:

“There has to be an agreement which is complete

Well, it is complete, it is certain in its terms, which is the next thing according 10
(.Imty, bui, then addressing Mr Madan, he said:

“Bur what vou say is lacking is the consideration.”

And that really is the point about which this argument today has concentrated. |
have had the advantage of argument from Mr Madan about this matter.  He
contends that cssentially a forbearance to investigate is really a very nebulous
concept and one cannot say whether it has been followed through or not or really
what advantage it could be, 1 think, to the Defendant’s Solicitors.

FEffectively, he seeks to uphold the Distriet Judge’s decision though not his line of
reasoning b) contending that what we have here really is only a bare admission.
Well, | have listened carefully to what he has said. He said it very attractively, ']
may say so without being patronising. He has argued the point very carefuily. He
has taken me to parts of Chiity, which I am not minded to trawl over yet again, all
can say is that it seems to me that the Claimant’s Solicitors were giving something

of value i return for the admission of liability. They were giving up their best
opportunity to invesligate the circumstances in which their client’s husband had
met his death. | have already indicated what other steps couid and should properly
have been taken. In the light of what was being said to them, I have no doubt they
could properly have ceased to make those investigations. It is well known that, if’
you want to mvestigate something, the best time o do 1t s as soon as possible. To
wail makes things much more difficult; memories fade, even the unhappy
circumstances of seeing somebody fall from a ladder, but the detail and so on and
so forth of what exactly happened is best investigated as soen as possible.

S0, | think there was something being given up of value, and | think the decision
not to investigate further or the promi\:c not to invc%iigate further, or the indication
that they were not going to investigate any further, in the light of the admission that
was going 1o be made, was of value to the Dckndanls because any investigation, if
the matter had stood thus, any further investigation and any costs which arose from
that, could have been met with the answer, well why did you do that? Why do vou
expect us to pay, we have {old you that we were admitting lability, why have yvou
spent more money fooking into something which you did not need to?

Now, | accept that Solicitors might have argued in the circumstances that existed at
the time, welt who 1s (0 say, despite the firmness with which they promised (o
admit things, Garwyns will not in {act go back on it7 And of course the District
Judge may have said, oh well that is merely fanciful, but of course he is not being

faced with the totality of the correspondence I have seen. But, [ think on the whole,
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the Defendants’ Selicitors would have had a good argument to say we should not
have (o pay for this or that step because we admitted liability.

So, 1 am satisfied there was good consideration here and that there was, therefore,
an enforceable compromise of the Clammant’s claim.

Now, the other issue that has been raised by Mr Madan is this; that, in fact,
Atherton Godirey did not cease o investigate and the one thing, actually, that is
relied on as far as 1 am aware, in thal regard, is the fact that Miss Sutton, the
Claimant’s Solicitor, attended at the inquest and asked questions which at least
spilied over into the area of trying to clarify questions of legal liability. Well, what
is said in response to that, I do not actually think there is any evidence about it, but

to o 1o the inquest and do what she could to find out what had happened.

Well, exactly what Mrs Telling wanted o know may not have been what Mrs
Sutton thought it was wise to confine her guestions to. After all, here was a
wonderful opportunity to find out from those who were thought to be able o throw
light on what had occurred, what they were saying and her questioning may have
gone beyvond what Mrs Telling was anxious to establish. 1 do not know why Miss
Sutton went, really. as I say I do not have direct evidence about it, T am simply told
by Counsel, on instructions, that that is why she attended and it makes perfect sense
to me. But if thalt was the reason she was there, then it was not in order to {orward
the gquestion of Hability and therefore that would be something that the Defendants
would not be Hable to pay for. Of course, in the light of what has happened, 1 am
not giving any indication of how that matter might be resolved as and when 1t falls
to be considered by a costs Judge.

But what Mr Madan says is that there is at least an indication that there is a breach
of the agreement; that the Claimant’s Solicitors went on investigating the question
of Hability and so he suggests that whatever agreement had been reached is brought
to an end by that, Well, I do not accept that argument. After all, the benefit 1o the
Defendants was that in the light of the admissions they had made, they were not
going to be taxed any more with the costs of investigations of liability which
ctherwise could and should properly be made on the Claimant’s behalf. That is ali
the protection that they were obtaining under the agreement. They were not really
seeking to limit the Claimant or her advisers in what steps they took, or thought
were necessary, all they were secking to do was to protect their lay-client, the
Defendants and the insurers, doubtless, who stand behind them, from having to pay
further sums in regard to the investigation of liability, Well, they are perfectly
protected against that, or would have been had they not sought 1o go back on what
had been agreed. As 1 say that is a complicating factor which now arises,

But I am quite satisfied that no breach occwrred which would enable them to say,
well we are no longer bound by the agreement on liability that we have made.

What damage have they suffered as a result of that? Well, certainly nothing unless



they were required to be paying out some costs which otherwise they would not
have to pay bui | do not think there is any breach here. Certainly, none has been
shown 1o my satisfaction.  Attending at the inquest, at most, could be a pre-
condition for some claim for costs and that matter would have to be argued out as
and when it becomes necessary.

I do not think this was too nebulous. T think there was good consideration here.
There was a clear agreement and the Defendant is going 1o have to be bound by it.

Now, Mr Madan, have | given you enough, there?

Mr Madan : Your Honour, yes.

His Honour Judge Bullimore @ Alright, thank you very much for your help. So,
how do vou want this? The appeal is allowed, do you want a declaration? How do
yvou want it; or just judgment?

Mr Madan : [{ judgment can be entered.

His Honour Judge Bullimore : So judgment for the Claimant. For damages to
De assessed.

END OF TRANSCRIPTION
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