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Editorial

Welcome to the September 2014 edition of JPIL.

The theme throughout this edition is the influence the state has on personal injury lawyers and their
clients. While the profession continues to grapple with the introduction of the Jackson/LASPO reforms
and in particular the procedural issues thrown up by the Court of Appeal decision in Mitchell there are a
number of other areas where the state and personal injury lawyers are engaged.

On the legislative front we have the deeply worrying and misguided Medical Innovation Bill (the
“Saatchi Bill”) which, although on the face of it well intentioned, is in danger of rewriting the law of
negligence in so far as it relates to clinical negligence claims. Nigel Poole QC provides a critique of the
legislation (in its various forms) and discusses the potential impact of the Bill.

Two recent High Court decisions call into question the way in which the state deals with its obligations.
Former JPIL Board member and MIB expert Nick Bevan looks at the decision in Delaney v Secretary of
State for Transport and considers its impact on the role of the MIB and claims against uninsured drivers.
APIL Legal Services Manager Helen Blundell considers the decision of the High Court in the HM Coroner
for Liverpool case regarding the obligation of the state to produce documents for Coroners.

The state’s role in providing accommodation and care in the best interest of those who lack capacity
and the extent to which there is a deprivation of liberty was considered by the Supreme Court in the
Cheshire West case. Yogi Amin and Roisin Horan look at the implications of the decision and the safeguards
that are now built required to be met.

As noted above, the implementation of the Jackson/LASPO reforms by the government has had a huge
impact on the civil litigation landscape and the Court of Appeal’s attempt to provide guidance on the
correct approach to applications for relief from sanctions in their decision in Mitchell has attracted much
criticism. In the last edition Steven Akerman analysed the issues arising from Mitchell and the use of CPR
3.9. In this edition he considers the further guidance the Court of Appeal has had to issue in the Denton
conjoined appeals cases.

With the funding issues created by LASPO, the procedural difficulties in litigating cases thrown up as
a result of the Mitchell decision and the scarcity of judicial resources coupled with ever-rising court fees
it is no surprise more litigants are exploring alternative methods of resolving claims. 7im Wallis discusses
the issues arising from ADR and mediation in PI cases.

Another area in which we are seeing the government take an active interest is that of fraudulent and
exaggerated claims. In this edition James Todd, Sadie Crapper and David Spencer look at the latest
developments in combating claims where these issues arise.

The impact of the Jackson/LASPO reforms coupled with the introduction of Alternative Business
Structures and the SRA’s emphasis on deregulation is having a seismic impact on the way in which the
legal profession organises itself. The impact on the partners and staff of law firms and the challenges for
recruitment and retention are significant. HR expert Sue Lenkowski looks at these issues in her article
focussing on the people challenges facing law firms.

Lastly, on the article front JPIL Board member Jonathan Wheeler contributes an article on non-pecuniary
loss in abuse claims based on a paper he presented at the joint APIL/ACAL conference.

As always, I am grateful to all those who have contributed to this edition and to the Digest Editor Nigel
Tomkins, the JPIL Editorial Board and the team at Sweet and Maxwell.

Muiris Lyons
General Editor
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Medical Innovation Bill: Re-Writing the Law of
Clinical Negligence

Nigel Poole

¢ Bolam test; Clinical negligence; Medical research; Medical treatment

Lord Saatchi’s Medical Innovation Bill is designed to dispense with the Bolam test of whether a doctor's
treatment is negligent. He believes that the current law mandates adherence to standard practice and is
an obstacle to medical innovation which, when removed, will lead to the finding of a “cure for cancer”.
In the face of opposition from medical and other bodies such as the BMA, MDU, MPS, the NHSLA and
the Patients Association, he is driving the Bill through Parliament with the Government s support. If this
Bill becomes law, it will provide an indemnity to doctors in certain situations and deprive individuals of
a right of redress when they or their loved ones are harmed by treatment which is not supported by a body
of responsible medical opinion. Critics believe that the Bill is unnecessary because the current common
law does not impede innovation. They are concerned that the Bill will have adverse ramifications for
patient safety and even, perversely, for medical innovation.

The Mission

Lord Saatchi is a man with a mission: to cure cancer by re-writing the law of clinical negligence. Even
before the Government had reported on a public consultation on his private member’s Medical Innovation
Bill, he introduced a further version to the House of Lords where it received its second reading on June
27, 2014. At the time of writing the Government has indicated that it will propose amendments during
the committee stage and Lord Saatchi has undertaken to accept them (although no amendments have yet
been published).

The advertising guru’s late wife, novelist Josephine Hart, died of ovarian cancer in 2011. He has
described the crushing experience of watching her deteriorate and die whilst conventional treatments failed
to cure her and caused her further suffering. He claims that deaths due to cancers are “executions”, treatment
for cancer is “torture” and the lives of those who die of cancer are “wasted”. He wants to speed up the
search for a “cure for cancer” and believes that the greatest obstacle is the common law of clinical
negligence. He aims to create an environment conducive to medical advancement by removing the threat
of litigation from doctors who decide to provide treatment outwith the existing range of accepted treatments.
The Saatchi Bill, as it is commonly known, provides an indemnity for doctors in certain situations. It
substitutes the Bolam’ test of clinical negligence, which for decades has been applied flexibly and without
undue difficulty, with a battery of statutory criteria which focus on the process of decision making rather
than the substance of the treatment given.

Lord Saatchi and his supporters have claimed that opposition to the Bill comes from “greedy lawyers”
who put “cash ahead of patients™.’ In fact, opposition to the Bill from outside Parliament has been led by
the medical profession, medical defence organisations, research bodies and patient groups. The legal
community, perhaps fearing the expected backlash, has been largely silent.* The British Medical Association

* Nigel Poole QC is a barrister at Kings Chambers in Manchester and may be contacted by email at npoole@kingschambers.com and also on Twitter
at @NigelPooleQC.

"Debate on second reading.

2 Bolam v Friern Hospital Management Committee [1957] 1 W.L.R. 582; [1957] 2 Al E.R. 118; [1955-1995] PN.L.R. 7.

? The Sun, June 22, 2014.

4 Pace Association of Personal Injury Lawyers, which did publish a strong response as part of the Government’s consultation.
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128 Journal of Personal Injury Law

(“BMA”), The NHS Litigation Authority (“NHSLA”), the Academy of the Medical Royal Colleges, the
Medical Defence Union (“MDU”), the Medical Protection Society (“MPS”), AvMA, the Patients
Association, the Motor Neurone Disease Association and the Academy of Medical Research, amongst
others, have asserted that the Bill is unnecessary and have expressed significant concerns about its
ramifications. The MDU has stated that the Bill is:

“aiming to solve a problem that doesn’t exist ... it has never known of a case of medical innovation
leading to a doctor being sued.”

The Patients Association has warned that the Bill is a “huge threat to patient safety”.

Undaunted, Lord Saatchi has dismissed the “fewer than 100 negative responses to the consultation by
comparing them to the “staggering 18,655 people” who said “yes” to the Bill.” In fact that was the number
of people who expressed support for the Bill on the Saatchi Bill website and whose support was then
channelled to the Government’s consultation. On this view, an individual doctor’s opinion is given the
same weight as that of the BMA.

Within Parliament the Bill is now making rapid progress. Jeremy Hunt, Secretary of State for Health,
has supported it, saying:

“We want to make sure doctors are not held back if they want to use pioneering treatments to offer
a lifeline to dying patients.”

The intention is to have the Bill enacted before the 2015 general election. In the House of Lords debate,
opposition was voiced by Lord Brennan, Baroness Masham, Lord Turnberg and Lord Winston, who
described the Bill as being of “colossal importance”. But Lords Woolf and Mackay supported it and many
other peers expressed great reassurance that such judicial heavyweights were advocates for the Bill.

Whether this Bill is likely to be the saviour of the terminally ill or a misguided and dangerous interference,
it is legitimate to ask of it the fundamental question for any proposed legislation: what is the problem to
which the Saatchi Bill is the proposed solution?

The current law

Lord Saatchi has exercised all his expertise in PR and media management to promote his Bill. The Daily
Telegraph has campaigned vigorously in support. At the closure of the Government’s public consultation
on the draft Bill Lord Saatchi claimed overwhelming approval for it, writing that “In democratic politics,
perception is reality. If people perceive there is a problem, there is one”.’

Lord Saatchi has not stinted in his efforts to encourage the perception that there is a problem with the
common law of clinical negligence. Current law, he claims, is preventing medical innovation, specifically
in the field of cancer treatment. His article in the Health Service Journal’ in 2013 was headed: “Lord
Saatchi: The law is killing patients”. In The Daily Telegraph he wrote, “The road ahead to any innovation
in cancer is closed by law”." Speaking in the House of Lords he claimed that, “Current law is a barrier to
progress in curing cancer”.’

The premise of the Bill is that litigation, or the fear of litigation, discourages innovative treatment.

Evidence to support that premise is hard to find. The British Medical Association has said that it:

3 Daily Telegraph, May 1, 2014.

® Daily Telegraph, May 1, 2014.

7Maurice Saatchi, “Lord Saatchi: The law is killing patients” (September 30, 2013) HSJ, www.hsj.co.uk/opinion/lord-saatchi-the-law-is-killing
-patients/5063651.articlet. USHIBIHIqUI [Accessed July 1, 2014].

8 Daily Telegraph, July 8,2013.

° Hansard, HL Deb, col.756 (January 16, 2013).
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Medical Innovation Bill: Re-Writing the Law of Clinical Negligence 129

“is not aware of any evidence which shows that the possibility of litigation deters doctors from
pursuing innovative treatments or that uncertainty exists over the circumstances in which a doctor
can safely innovate without fear of litigation.”

Cancer Research UK responded to the Government consultation by saying: “We have been unable to
find evidence that fear of medical litigation is currently a barrier to innovation in cancer.” The Association
of Medical Research Charities wrote: “Through speaking to our members we are not aware that fear of
litigation is a barrier to innovation.”

Notwithstanding these and similar assertions by the National Institute for Health and Care Excellence
(“NICE”), the MDU, the MPS, the NHSLA and many other representative bodies, Lord Saatchi has
maintained that the current law of clinical negligence has an inherent antipathy to medical innovation:

“The law obliges the doctor to follow the status quo, even though he/she knows it leads only to poor
life-quality followed by death. Science learns nothing from these thousands of deaths. Scientific
knowledge does not advance by one centimetre, because the current law requires that the deceased
receive only the ‘standard procedure’ — the endless repetition of a failed experiment.”

In support of this thesis Lord Saatchi, speaking in Parliament," quoted case law: not the well-established
authorities of Bolam, Maynard or Bolitho,” but Clark v MacLennan,”Crawford v Governors of Charing
Cross Hospital" and a text book on medical negligence authored by Nathan and Barrowclough published
in 1957. He described Clark as an “important test case”. It was a first instance decision in which Pain J.
remarked that:

“It seems to me that ... where there is a situation in which a general duty of care arises and there is
a failure to take a precaution, and that very damage occurs against which the precaution is designed
to be a protection, then the burden lies on the defendant to show that he was not in breach of duty as
well as to show that the damage did not result from his breach of duty.”

However, Mustill L.J. expressly “dissented from this approach” in the Court of Appeal in Wilsher v
Essex AHA" and few if any clinical negligence lawyers would regard Clark as relevant to current clinical
negligence practice, let alone an “important test case”.

Crawford was a pre-Bolam decision which has no relevance at all to current clinical negligence litigation.

Lord Saatchi did refer the House to the more important speech of Lord Diplock in Sidaway,'® saying:

“I hope that we can agree with Lord Diplock, who was looking for a better balance to be struck
between therapeutic innovation and therapeutic conservatism. He warned of the dangers of so-called
defensive medicine:

‘Those members of the public who seek medical or surgical aid would be badly served by the
adoption of any legal principle that would confine the doctor to some long-established, well-tried
method of treatment only, although its past record of success might be small, if he wanted to
be confident that he would not run the risk of being held liable in negligence simply because
he tried some more modern treatment, and by some unavoidable mischance it failed to heal but
did some harm to the patient. This would encourage ‘defensive medicine ...””.

1 The Telegraph, July 8, 2013.

! Hansard, HL Deb, col.756 (January 16, 2013).

12 Bolam [1957] 1 W.L.R. 582; Bolitho (deceased) v City and Hackney HA [1998] A.C. 232;[1997] 3 W.L.R. 1151;[1997] 4 All E.R. 771; Maynard
v West Midlands RHA [1984] 1 W.L.R. 634; [1985] 1 All E.R. 635; (1984) 81 L.S.G. 1926.

13 Clark v MacLennan [1983] 1 All ER 416.

14 Crawford v Governors of Charing Cross Hospital, The Times, December 8, 1953.

15 Wilsher v Essex AHA [1987] Q.B. 730; [1987] 2 W.L.R. 425; [1986] 3 All E.R. 801.

16 Sidaway v Board of Governors of the Bethlem Royal Hospital [1985] A.C. 871; [1985] 2 W.L.R. 480; [1985] 1 All E.R. 643.
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Had he been an advocate in court, the Judge would have reprimanded Lord Saatchi for not completing
the quotation:

“... The merit of the Bolam test is that the criterion of the duty of care owed by a doctor to his patient
is whether he has acted in accordance with a practice accepted as proper by a body of responsible
and skilled medical opinion. There may be a number of different practices which satisfy this criterion
at any particular time. These practices are likely to alter with advances in medical knowledge.
Experience shows that, to the great benefit of human kind, they have done so ...”

On July 15, 2013 Lord Saatchi said in the House of Lords:

“Will my noble friend consider the warnings of judges, including that of the noble and learned
Baroness, Lady Butler-Sloss, that under current law no innovative work—such as the use of penicillin,
or performing heart transplant surgery—would ever be attempted?”

This was an apparent reference to the decision of Butler-Sloss’s judgment in Simms,"” which he has
often cited in the media as an example of how the current law impedes medical innovation. In fact her
judgment demonstrates the precise opposite of what has been claimed. Simms was not a clinical negligence
action but a “best interests” determination of whether previously untried treatment should be given to two
young people who had variant Creutzfeldt-Jakob disease, contrary to the wishes of the NHS Trust. Perhaps
controversially, the Judge deployed the Bolam test to give permission for the treatment. As Sir Robert
Francis QC wrote in his response to the consultation on the Bill:

“It was not the law that stood in the way of innovative treatment in that case - it facilitated it by
explicit reference to the Bolam test. Indeed the doctor wanting to provide the treatment was not
deterred by the fear of litigation. He was inhibited by his employer.”"*

Whatever else might be said about lawyers, we can spot the misuse of authority to support a bad point.

Lord Blencathra supported the Bill at its second reading on the grounds that patients should be permitted
to consent to being guinea pigs for trying new treatments. Of course the current law does not prevent
medical trials taking place in which thousands of patients participate. Would the current law protect a
doctor from a finding of negligence if he carried out experimental treatment on a fully informed, consenting
patient outside an established trial? The answer must be that: (i) a patient could only sue if they suffered
avoidable harm as a result of the treatment; (ii) they could not sue on the basis of a failure to obtain
informed consent if fully informed consent was given; but (iii) if no responsible body of medical opinion
would condone the experimentation, the doctor would have been negligent. Is the law too restrictive in
that respect? Even Lord Saatchi doesn’t appear to think so because the Bill provides that doctors shall not
be permitted to treat patients for the purpose of research unless the treatment is also in the patient’s best
interests."”

One issue of concern raised by Lord Mackay in the House of Lords debate on 27 June was that the
Bolam test cannot apply where there is no body of responsible medical opinion and that there will be no
such body of opinion where treatment is truly innovative—there will be too few doctors who have
experience of the treatment. In fact the Bolam test has proved to be sufficiently flexible to deal with that
situation. In Waters v West Sussex HA [1995] 6 Med. L.R. 362 the Court applied the Bolam test when
dismissing a negligence claim where a neurosurgeon had deployed a “unique” technique and the patient
suffered paralysis following the operation. In Pollard v Crockard,” Mr Justice Holland applied the Bolam

17 Simms v Simms [2002] EWHC 2734 (Fam); [2003] Fam. 83; [2003] 2 W.L.R. 1465.
18 See “Robert Francis QC submits response to the Department of Health” (April 30, 2014)www.serjeantsinn.com/news/393/robert_francis_gc
_submits_response_to_the_department_of health [Accessed July 14, 2014].
19
Clause 1(4)(a).
2 pollard v Crockard Unreported, January 22, 1997.
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Medical Innovation Bill: Re-Writing the Law of Clinical Negligence 131

test where another neurosurgeon used a technique which was “previously unknown” in the United Kingdom.
Again, the defendant was found not to have been negligent. Innovative treatment can be judged by experts
in the relevant field as reasonable or rational, even if it has never before been tried on a patient.

Some of the Bill’s proponents have said that it aims to “bring forward” the Bolam test to the time when
the decision is made. A doctor should know whether his decision is acceptable when he makes it, not
years later when a judge considers expert evidence at court. This confuses the purpose of the law of clinical
negligence which is to provide redress for harm caused when it ought not to have been caused: it is a
compensatory not a punitive process. In any event, redress is afforded not when a doctor falls below an
average standard of care, but only when he acts in a way which no responsible body of doctors would
support. It might well be in the interests of all if the current law discourages a doctor from giving treatment
when he is unsure whether any other doctors would condone it.

In the 57 years since the Bolam decision, considerable medical advances have been made. The Saatchi
Bill is not the result of a clamour for change from within the medical profession. The fact that some
patients suffer terribly and die from conditions such as ovarian cancer is not a ground for criticising the
medical profession or the law, let alone for changing the law. Nevertheless, even if the law has worked
well, it is worth asking whether it is likely to be improved by the Saatchi Bill. To answer that question it
is necessary to examine the detailed provisions of the Bill and their likely impact.

Dispensing with Bolam

The Medical Innovation Bill seeks to bypass the Bolam test of whether treatment is negligent. Clause 1(2)
of the Bill now provides:

“It is not negligent for a doctor to decide to depart from the existing range of accepted treatments for
a condition if the decision is taken in accordance with a process which is accountable, transparent
and allows full consideration of all relevant matters.”

The Bill does not apply to all cases of clinical negligence, only to treatment decisions. A surgical error
would not be covered, for example. The courts would interpret the Bill’s provisions with regard to the
purpose of the Bill, stated in cl.1(1) to be to encourage responsible medical innovation. Nevertheless its
ambit is wide.

The Bill applies only to doctors, not to nurses or other healthcare professionals, but a “doctor” is a
person on the medical register and so includes general practitioners as well as specialists. It applies whether
the doctor is acting within the NHS or in a private capacity, whether he is acting within or without a
hospital, as part of a team or on his own.

Treatment of a condition is defined as “including a reference to its management (and a reference to
treatment includes a reference to inaction).”" It clearly covers conservative as well as invasive treatment,
elective as well as emergency treatment and treatment of mental as well as physical conditions. “Innovative
treatment” is not defined and cl.1(2) appears to apply to all treatment decisions, whether innovative or
not.

The meaning of “accepted treatments” is not defined but it is likely to be interpreted as referring to the
range of treatments which would be accepted by a responsible body of medical opinion. Treatment decisions
currently considered negligent are those which depart from the existing range of accepted treatments.
Under the Bill they would no longer be negligent, provided the decisions were taken in the prescribed
manner. The Bill is clearly designed to change the law as to when a doctor is negligent.

2! Clause 1(5)(c).
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The Bill’s provisions are not restricted to treatment of the terminally ill, to treatments which are
experimental or to treatment which is a last resort when “standard” treatments have failed. It was surprising
therefore to read Lord Woolf in The Daily Telegraph:

“It is important to understand here that we are talking about a new law that will make a limited, but
significant contribution in a small number of difficult cases. Maurice Saatchi, with the support of
Health Secretary, Jeremy Hunt, and of the Government, is seeking to introduce legislation that will
only apply to: (1) patients who are not responding to conventional treatments; (2) patients who give
their consent to such innovation; (3) new treatments that are still at a experimental stage; (4) new
treatments that hold out a real prospect of being able to help, both the patient and others in similar
circumstances who come after them.”

The Saatchi Bill is not targeted in that way.

The decision-making process

Provisions for determining whether the decision to depart from the existing range of accepted treatments
has been taken via an accountable and transparent process, which allows full consideration of all relevant
matters, are set out at cl.1(3):

“That process must include—

(a) consultation with appropriately qualified colleagues, including any relevant multi-disciplinary
team;

(b) notification in advance to the doctor’s responsible officer;

(© consideration of any opinions or requests expressed by or on behalf of the patient;

(d) obtaining any consents required by law; and

(e) consideration of all matters that appear to the doctor to be reasonably necessary to be

considered in order to reach a clinical judgment, including assessment and comparison of
the actual or probable risks and consequences of different treatments.”

Clause 1(3)(a) requires consultation with, but not the agreement of, “appropriately qualified colleagues”.
The question of what qualifications are appropriate is not answered. In the House of Lords, Lord Mackay
stated that the process of consultation necessarily included having regard to others’ opinions.” With
respect, whether or not that is so, what the Bill does not require is agreement or consensus. In any event,
indications are that the Government does not agree with Lord Mackay and will table an amendment
requiring that treatment decisions must be agreed or supported by other doctors.

A “responsible officer” is defined by reference to Pt SA of the Medical Act 1983. Clause 1(3)(b) requires
notification not authorisation of the responsible officer. Many have questioned what useful purpose would
be served by such notification.

Clauses 1(3)(c) and (d) re-affirm the present law of consent. Note that there is no requirement to elicit
the opinions of the patient, only to consider opinions and requests they express. Following Sidaway the
common law effectively applies the Bolam test to the issue of consent. So, Bolam will continue to apply
to the obtaining of consent to treatment but not to the actual provision of the treatment. The impact of this
on future litigation is considered below.

Clause 1(3)(e) is a subjective test: a doctor should consider matters he believes to be relevant to the
decision in question, but those matters must include consideration of “actual or probable risks and
consequences of different treatments”. Presumably the “different treatments” to be taken into account

22 Hansard, HL Vol.754, col.1457 (June 27, 2014).
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should include the proposed treatment, but the extent to which other options must be considered is not
clear.

Clearly the procedural requirements only fall to be considered if, under the current law, the decision to
treat would be regarded as negligent. Otherwise, there would be no need for the Saatchi defence to be
considered. So, a doctor might well consider all matters that appear to him/her to be relevant, obtain the
consent of the patient, notify his responsible officer, consult with colleagues and still make a decision
which no responsible body of doctors would support, even that no other doctor at all would support; under
the Bill, that doctor would not be negligent.

Finally, cl.1(4) provides that:

“Nothing in this section—

(a) permits a doctor to administer treatment for the purposes of research or for any purpose
other than the best interests of the patient, or
(b) abolishes any rule of the common law in accordance with which a decision to innovate is

not negligent if supported by a responsible body of medical opinion.”

As to cl.1(4)(a), this is again a subjective requirement—did the doctor believe that the treatment was
in the patient’s best interests? In his guidance on the Bill, the responsible parliamentary draftsman, Daniel
Greenberg has written:

“The policy of the Bill is to support innovative treatment where the doctor is satisfied that it is likely
to be in the best interests of the individual patient receiving treatment.”

Were this requirement an objective one—was the treatment in fact in the interests of the patient—it
would defeat the purpose of cl.1(2). Doctors are not found liable for giving treatment which is in fact in
the best interests of the patient.

Mr Greenberg claims that cl.1(4)(b) preserves the Bolam test. I do not believe that it does. It preserves
the common law rule as to what is not negligent, but not the rule as to what is negligent. Hence, a doctor
who is not Bolam negligent will not become negligent if he fails to comply with the Bill’s process
requirements. But a doctor who is Bolam negligent in relation to a treatment decision and who does comply
with the Bill’s process requirements will no longer be negligent.

The impact on patients

If this was a Bill which, whilst unnecessary, would have no impact, it would be of less concern. However,
as the Patients Association, AVMA and others have warned, the Bill risks undermining patient safety.

The Bill will prevent patients and their families from obtaining redress when harmed by treatment which
no doctor would support, or which is irrational and irresponsible. Adherence to the Bill’s process
requirements does not guarantee a rational, reasonable and responsible treatment decision. So it is that
some critics have referred to the Bill as a “quack’s charter”. Patients who are desperate to try treatments
which are not evidence-based, or are untested or not supported by the medical community, may be the
most vulnerable to exploitation. They may be the very patients who need the law’s protection; this Bill
would significantly weaken that protection and prevent them from seeking compensation if they were
exploited and injured. The Bill would provide a defence to doctors who, for reward or otherwise, provide
idiosyncratic treatment which has no rational basis and/or no support from other doctors.

As noted, the Bill’s protection of irrational or unsupported treatment is not restricted to innovative
treatment of the terminally ill. The Saatchi defence provides immunity to doctors giving treatment in all
manner of settings and to all manner of patients. There will be great attraction in seeking to rely on the
Saatchi defence in a whole range of circumstances. The Bill seeks to ensure that treatment decisions are
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“accountable” yet it removes the opportunity for patients to hold doctors to account through the civil
courts.

The impact on regulation

If passed, the Bill may also have ramifications for regulatory regimes. In the field of professional regulation,
if a doctor is not negligent when providing treatment which no responsible body of doctors would support,
then how can he be unfit to practise for doing the same? In its response to the Government’s consultation,
the General Medical Council (“GMC”), which regulates the conduct of doctors, stated that:

“Although the Bill aims to clarify and encourage good practice in responsible medical innovation
we believe that it could have the opposite effect as well as unintentionally weakening the existing
principles which we regard as fundamental to safe, effective patient care.”

There is also concern as to how will the Bill sit with the regulation of new treatments, products and
procedures? NICE has said the case for the Bill is “weak”.

The impact on litigation

If there are greedy lawyers reading this article, who wish to put “cash before patients” they may wish to
support the Saatchi Bill. It would be fertile ground for litigation in particular in relation to the interaction
of the statute with the common law and the lack of clarity of terms such as “accepted treatment” and
“appropriately qualified colleagues”. As noted, the Bill seeks to preserve the current common law on
consent to treatment. Thus the Bolam test remains effective in relation to consent but not in relation to
whether the treatment decision was negligent. One can foresee particular focus in future litigation on the
process of obtaining a patient’s consent to treatment which no responsible body of doctors would support.

Red tape

Responsible doctors making treatment decisions who are concerned about the risk of litigation will be
faced with a new list of statutory requirements which they will be expected to meet. It can be foreseen
that NHS Trusts and other employers will lay down guidelines for compliance with Saatchi. Authorised
officers will be inundated with notifications. Doctors will be required to make a written record of
consultations, notifications and considerations. New forms will be generated, filled and filed. New jobs
created; new costs incurred. Where there is uncertainty as to whether a treatment is within the existing
range of accepted treatments, the safest course will be to treat it as a Saatchi case and to ensure that the
procedural requirements are fulfilled and documented. For example, doctors can currently prescribe
off-label if it is in the best interests of the patient, and consent is given. Post-Saatchi, doctors prescribing
off-label may well have to jump through several new hoops of red tape. This would have particularly
serious implications for treatment decisions which have to be made urgently.

The impact on innovation

As several critics of the Bill have pointed out, there are many other more obvious barriers to innovation
than the threat of litigation. But the Bill has nothing to say about funding, regulatory oversight of research
and the introduction of new drugs and treatments, professional regulation, or about terms and conditions
of employment which restrict what doctors may do. Further, the Bill applies only to doctors who treat
patients, not to scientists or researchers who are central to the advancement of medical understanding.
The idea that, freed from the shackles of threatened litigation, a lone doctor will find a cure for cancer is
not one that seems to have chimed with the scientific or medical bodies responding publicly to the Bill.
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Indeed the GMC has expressed concern that the Bill may actually “hinder responsible innovation.” As
the Bill progresses and amendments are made, it is foreseeable that the final Bill will lay more hurdles in
the path of the medical innovator than currently exist. The Saatchi Bill may become the unfortunate
paradigm of the legislative own goal.

Conclusion

Lord Saatchi has personal reasons for driving this Bill through Parliament but that should not prevent
objective analysis of it by others. The Bill, rather like the treatment it seeks to promote, is not based on
evidence. There is no substantial evidence that responsible medical innovation is impeded by the common
law of clinical negligence. Worse still, the Bill is likely to expose vulnerable patients to increased risk.
Whatever “protections” are written in to the Bill, they cannot effectively replace the current requirement
that treatment should be rational and supported by a responsible body of medical opinion. If the Bill were
revised to require that treatment decisions should be rational and Bolam reasonable, it would be rendered
pointless.

Earl Howe, speaking for the Government at the Bill’s second reading said that “a necessary focus on
patient safety must not stifle responsible innovation”.” By supporting the Saatchi Bill it seems that the
Government believes not only that patient safety and responsible innovation are in tension, but also that
there has been too much emphasis on safety at the cost of a lack of innovation. The solution proposed by
the Saatchi Bill is to prevent patients and their families from obtaining redress when harmed by treatment
which no responsible doctors would support. It could soon become law.

2 Hansard, HL Vol.754, col.1489 (June 27, 2014).
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A World Turned Upside Down

Nicholas Bevan

¢ Compensatory damages; Criminal conduct; EU law; Exclusion of liability; Failure to fulfil expectations;
Motor Insurers' Bureau; Passengers; Road traffic accidents; Uninsured drivers

Mr Justice Jay’s judgment in Delaney v Secretary of State for Transport' (“Delaney 2”)’ is probably the
most important decision on civil liability insurance for nearly two decades. It raises questions about the
proper role of the Motor Insurance Bureau and the extent to which our national law provision for
guaranteeing the compensatory entitlement of motor accident victims has been bungled by the Department
for Transport (“DfT”).

Although this case is concerned with cl.6(1)(e)(iii) of the Uninsured Drivers Agreement 1999 (“1999
Agreement”) and whether it is a lawful provision, the clarity with which this task is achieved and explained
provides a clear illustration of the approach we should all adopt when interpreting the United Kingdom’s
statutory and extra-statutory provision consistently with the European Motor Vehicle Insurance Directives
(“MVID”).” This is a necessary task as the rights conferred under our domestic law often fail to meet the
basic minimum safeguards imposed under European law.

This decision is made all the more remarkable, because it is a High Court decision that effectively
circumvents two directly relevant but unfortunately misleading Court of Appeal rulings® that go directly
to issues central to this case. So this decision points a way forward to attaining a just compensatory redress
but which achieves this without risking an expensive head-on conflict with two unhelpful Court of Appeal
precedents that might otherwise obstruct that end.

The reader may be aware that this case burst into the public consciousness on June 3, 2014, within
hours of the judgment being delivered, probably as a result of a carefully orchestrated press release. The
outcome of the case appears to have attracted almost universal condemnation in the national press: being
presented as yet another example of EU law producing absurd results, which in this instance involved
compelling an insurer to pay a potentially vast sum in compensation to a drug dealer. Notions of equality
before the law and objective and properly researched reportage seem to have been overlooked in the frenzy
of moral indignation. However, as this article will show, the decision is not only correct in law but it is
also a just one; the concept of outlawry has long since been abolished in this country and for good reason.

Were this insufficient to wet the reader’s appetite, the same judgment candidly exposes the DfT for
long standing ineptitude of a high order. It will come as no surprise that this escaped notice in much of
the recent press coverage. The case also reveals a surprisingly complacent attitude by the DfT in the way
it has failed to discharge the Government’s Treaty obligation to fully transpose into the United Kingdom
law the minimum standards of compensatory protection imposed under the MVID, notwithstanding an
almost certain knowledge that this discriminates against thousands of victims injured by motor vehicles,
every year; more about that later.

! Delaney v Secretary of State for Transport [2014] EWHC Civ 1785 (QB); (2014) 164(7610) N.L.J. 18.

2 As this case featured the same claimant and as the legal issues arise out of the same basic facts that was considered both in the first instance and
Court of Appeal decisions in Delaney’s personal injury claim, the writer proposes abbreviating the references to the Francovich claim that followed
with the term: Delaney 2.

3 See below under 7J he framework of the Motor Vehicle Insurance Directives for further details.

4Delaney v Pickett [2011] EWCA Civ 1532; [2012] 1 W.L.R. 2149; [2012] R.T.R. 16, see under the heading Delaney 1: The Court of Appeal
decision below and Bristol Alliance Ltd Partnership v Williams [2012] EWCA Civ 1267; [2013] Q.B. 806; [2013] 2 W.L.R. 1029; see below under
the heading: “More bad law from the Court of Appeal”.
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This article seeks to explain what happened in Delaney, why Jay J.’s approach and his interpretation
is to be preferred and why this decision, properly understood, should be seen for what it is: a game changer
that has the potential to restore the full legal entitlement of thousands of injured claimants.

The case facts

Sean Delaney was seriously hurt on November 25, 2006 when a Mercedes sports car, in which he was
travelling as a front seat passenger, was involved in a head on collision with a Toyota people carrier
approaching from the opposite direction and on its own side of the road. It was not disputed that Delaney’s
driver, Shane Pickett, was entirely responsible for the collision. The Mercedes he was driving was owned
by his uncle, a car dealer. He was insured under a motor policy with Tradex Insurance Services Ltd;
presumably under a group policy with the dealership. Pickett had been putting the Mercedes through its
paces and driving very dangerously and at high speed along the B4113 Coventry Road in Nuneaton. At
one point, he decided to overtake a car and, in so doing, accelerated onto the opposite side of the road to
avoid some bollards. Then, when confronted by a Toyota people carrier approaching from the opposite
direction, he lost control and hit it head on.

Delaney sustained life threatening injuries including a severe head injury. By a fortunate coincidence
the emergency services happened to be close at hand and so they were able to respond within a minute or
so of the accident and treat Delaney. Less fortunate for both Delaney and Pickett was the discovery of a
240g bag of cannabis, the size of a small football, secreted inside the unconscious Delaney’s bomber
jacket. They also discovered a lesser amount, the size of a tennis ball, tucked inside Pickett’s sock. The
Police were duly notified.

Pickett did the decent thing and assumed full responsibility for the accident and the contraband. On
being questioned by police officers, and no doubt mindful of the severely enhanced penalty for drug
dealing, he contended that he had recently purchased all 274g of cannabis for his own personal use. He
said he depended on it as an analgesic to qualm the discomfort from an earlier accident injury and to help
him cope emotionally with the loss of his mother. According to the Police the haul would have been
enough to produce 1,370 spliffs. Sufficient to tide him over for several weeks then! There was no evidence
that Pickett had been driving under the influence of cannabis or any other intoxicant for that matter.

Pickett’s ruse worked, or at least initially: he only received a 10 month custodial sentence for the offences
of dangerous driving and possession combined. Apparently Delaney suffered from a complete, if rather
convenient, memory loss that spanned several weeks either side of the incident; one that spared him any
prosecution for possession of, or dealing in, cannabis. However, the implications of Pickett’s confession
returned with a vengeance in the civil proceedings that followed.

With a serious and potentially costly insurance claim in the offing, Tradex were quick to appreciate the
significance, first, of Pickett’s self-confessed long-term drug dependency and, secondly, on further
investigation, they discovered that he was also a diabetic as well as a clinically diagnosed depressive. As
all three were relevant to the insured risk and hence the cost of the premium, they were material particulars
that should have been declared on the policy application form but, surprise, surprise, they were not. So
Tradex promptly applied to the Court for a declaration that the policy was void under s.152 of the Road
Traffic Act 1988 (“the 1988 Act”) and the order was duly granted.

Delaney 1: The personal injury claim

When Delaney eventually brought his personal injury claim against Pickett, Tradex were joined in as an
interested party. They defended the claim on two principal grounds.
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The first defence: The public policy bar

First, they contended that Delaney and Pickett were in fact drug dealers and engaged in this activity at the
time of the accident. They argued that because the accident was closely connected with this criminal
activity, public policy precluded Delaney from recovering any compensation from his accomplice. They
cited the well known and much misapplied maxim of ex turpi causa non oritur actio by way of justification.
By this reasoning, if Pickett was not liable for Delaney’s loss, then it followed that there was no liability
to indemnify.

The second defence: The exclusion of liability

Tradex’s second line of defence was that even if the claim was not barred and Pickett was found fully
liable to compensate his passenger for his injuries, Tradex still faced no actual or potential liability.

The reasoning for this proposition is based on Tradex’s role as an Article 75° insurer that apparently
allowed them to rely on an exclusion of liability clause within the 1999 Agreement.

It was common ground that Pickett was to be treated for all relevant purposes as an uninsured driver.
That assumption was neither examined nor explained within the Court of Appeal judgment, which is
remarkable since, as we shall see, a great deal turned on whether Delaney could rely on the statutory
indemnity provisions of s.151(5) of the 1988 Act or was subject to the positively disadvantageous terms
of the 1999 Agreement that applies to all victims of uninsured drivers.

Because this is an issue that has important implications for thousands of motor claims every year and
because, at least in the author’s view, there is a strong case to argue that the assumption made in this case
was wrong in law, it might be helpful to posit the arguments that would most probably have been advanced
to support this proposition, had it been contested, before explaining why the assumption may be erroneous.

Was Pickett an uninsured driver?

The most plausible line of argument for contending that Delaney should be treated as though he was an
uninsured driver claiming under the 1999 Agreement, notwithstanding the fact that at the time of the
accident his vehicle was covered by a relevant policy, would seem to run along the following lines:

. As already intimated, at some unspecified anterior stage® Tradex obtained a court declaration
under s.152(2) of the 1988 Act that it could avoid the policy it had issued under ss.145 and
147 on the grounds that it had been obtained through misrepresentation or non-disclosure
of material facts.

. Accordingly, if one then applies a plain and literal interpretation to s.152(2) Tradex is no
longer statutorily liable to compensate Delaney under s.151(5). Furthermore, the basic
common law precepts relevant to contracts uberrima fidei, free Tradex from any contractual
liability to indemnify Delaney’s claim.

. It then takes but a very short step to conclude that as Tradex is neither a contractual nor
statutory insurer, the claim is now properly one against an uninsured driver and as such it
falls within the remit of the 1999 Agreement.

. Furthermore, that because Tradex is required to be a member of the Motor Insurer Bureau
(“MIB”) and to contribute to its central fund as a condition precedent of being authorised
by the Secretary of State to underwrite third party liability insurance in the United Kingdom,
the insurer is bound by the MIB’s constitution. Article 75 of the MIB’s Articles of

3 Motor Insurance Bureau Articles of Association Art.75.
©S.152(2) requires the declaration to be obtained either prior to the commencement of the claim or within three months of being notified of the claim
being issued.
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Association, requires it to deal with the claim as the MIB’s agent and, subject only to the
issue of primary liability, to satisfy the claim from its own funds, without calling on the
MIB’s central fund.

None of this is likely to strike the reader as odd or unusual. After all, this practice has acquired almost
universal orthodoxy, over many decades. It is routinely applied to thousands of claims every year. Generally
speaking the common assumption is that where there is some insurance in place for the vehicle responsible
at the time of the incident giving rise to the third party claimant’s loss or injury but, for one reason or
another, it is subsequently vitiated and officially avoided under s.152, the “insurer concerned” must deal
with the claim as an “Article 75 insurer”.

Why the allocation matters

It is often the case that the practical implications of this arrangement are minimal. The Article 75 insurer
handles the claim in much the same fashion as it would if it were acting in the capacity of a statutory
insurer under s.152.

However this semblance of normality is belied by the extensive range and number of procedural and
substantive conditions precedent to any liability under the 1999 Agreement’ that makes a mockery of the
overriding objective under the Civil Procedure Rules 1998.° These place a claimant at a distinct disadvantage
to one pursuing a claim against a contractual or statutory insurer. The same Agreement also purports to
confer the MIB or Article 75 insurer with an entitlement to make certain deductions from the victim’s
compensatory entitlement.’ It follows therefore that the procedural and substantive law entitlement
provisions within the 1999 Agreement are heavily weighted in favour of the MIB/Article 75 insurer. None
of this applies to the paradigm insured driver scenario.

For Delaney, the allocation mattered a great deal. Tradex’s defence relied on one of a number of exclusion
clauses that apply exclusively to passengers who are injured in uninsured vehicles. Clause 6(1)(e)(iii) of
the 1999 Agreement excludes any liability to compensate a passenger who, at the material time, had actual
or constructive knowledge that the vehicle responsible for his loss was being used in the course of or
furtherance of a crime.

Ordinarily the mere possession of a Class B drug'® would not convert an otherwise lawful use of a
vehicle into a criminal use, however it was contended that both Pickett and Delaney were dealers who
were using the Mercedes specifically to transport, traffic or otherwise supply the cannabis in furtherance
of that criminal endeavour."

Given the significance of this for the claimant it is perhaps surprising that at the first instance trial and
subsequent appeal no one thought to ask whether the proper effect of a s.152 declaration should be confined
to the insurer and its policyholder, and whether the assumptions made in this regard and set out above are
consistent with the MVID and the extensive body rulings by the Court of Justice of the European Union
interpreting its meaning and effect. Incidentally, the writer will henceforth refer to that court by its better
known title: the European Court of Justice (“ECJ”).

7See the 1999 Agreement cll.813.

8 For example, see the Civil Procedure Rules Pt 1.1(2)(b): that requires the court to ensure that the parties are on an equal footing.

% See the 1999 Agreement cll.6(1)(c), 17(1)(b) and (c).

10See the Misuse of Drugs Act 1971 Sch.2 for the relevant classifications.

"'Under the Misuse of Drugs Act 1971 s5.4(3) dealing in Class B drugs can attract a hefty maximum prison term of 14 years and an unlimited fine.
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The framework of the Motor Vehicle Insurance Directives

At the time of Delaney’s accident, in 2006, compulsory third party insurance requirement for motor vehicle
use was covered by three consecutive European MVID: the First,”” Second,"” and Third"* MVID. These
are repeated within the consolidating Sixth MVID;" cross references will be supplied to the equivalent
articles within the Sixth MVID in the footnotes.

It is important to emphasise that the First MVID conferred a wide discretion on the Member States as
to how they implemented the obligation to ensure that civil liability cover is provided for the use of motor
vehicles. The result was that this introduced wide variations between the different Member States as to
the scope and extent of the compulsory third party insurance cover. Accordingly, this discretion was
largely if not entirely removed by the Second and Third MVID. Accordingly the MVID are now highly
prescriptive both as to the wide scope and nature of the insurance cover imposed.

The key provisions to note are:

Article 3(1) of the First MVID'® imposed the basic insurance obligation. It requires Member
States to:

“... take all appropriate measures to ensure that civil liability in respect of the use of
vehicles normally based in its territory is covered by insurance ...”.

The Second MVID began the process of tightening up the discretion of Member States. In
its seventh recital" it stated:

“ Whereas it is in the interests of victims that the effects of certain exclusion clauses
shall be limited to the relationship between the insurer and the person responsible for
the accident; whereas, however, in the case of vehicles stolen or obtained by violence,
Member States may specify that compensation will be payable by the aforementioned
body ...”.

Article 1(4)" of the Second MVID provided for the creation of a compensating body, in this
jurisdiction the MIB. It provided that:

“Each Member State shall set up or authorise a body with the task of providing
compensation, at least up to the limits of the insurance obligation for damage to property
or personal injuries caused by an unidentified vehicle or a vehicle for which the
insurance obligation provided for in paragraph 1 has not been satisfied.”

The same article goes on to provide that:

“Member States may exclude the payment of compensation by that body in respect of
persons who voluntarily entered the vehicle which caused the damage or injury when
the body can prove that they knew it was uninsured.”

12 Directive 72/166 on the approximation of the laws of Member States relating to insurance against civil liability in respect of the use of motor
vehicles, and to the enforcement of the obligation to insure against such liability [1972] OJ L1103/1.

13 Directive 84/5 on the approximation of the laws of the Member States relating to insurance against civil liability in respect of the use of motor
vehicles [1984] OJ L43/27.

' Directive 90/232 on the approximation of the laws of the Member States relating to insurance against civil liability in respect of the use of motor
vehicles [1995] OJ L75/30.

15 Directive 2009/103 relating to insurance against civil liability in respect of the use of motor vehicles, and the enforcement of the obligation to
insure against such liability [2009] OJ L263/11.

1Now art.3.1 of the Sixth MVID.

'"Now retical 15 of the Sixth MVID.

'8 Now art.10.1 of the Sixth MVID.
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. Article 2(1) of the Second MVID, after listing certain void exclusions of liability (featuring
persons not authorised to drive the vehicle, persons not holding a driving licence, and persons
in breach of the statutory technical requirements concerning the condition and safety of the
vehicle),” continues by setting out the single instance where insurance cover can be excluded
in a policy issued under the First MVID.” This is permitted against:

“... persons who voluntarily entered the vehicle which caused the damage or injury,
when the insurer can prove that they knew the vehicle was stolen.”

. The first two MVIDs still left Member States with enough leg room to argue that other
exclusions or restrictions in the insurance cover extended to third parties were justified.
Consequently, and in order to guarantee that the victims of accidents receive comparable
treatment irrespective of where in the Community the accident occurred, the EU Council
legislated again, to bolster and harmonise the rights of third parties, with a special emphasis
being placed on passengers.

. Accordingly, and with effect from December 31, 1992 in this jurisdiction, the Third MVID
declared in recital 5:

“... there are, in particular, gaps in the compulsory insurance cover of motor vehicle
passengers in certain Member States; whereas, to protect this particularly vulnerable
category of potential victims, such gaps should be filled.”

. As though to emphasise the imperative nature of this objective, the first paragraph of art.1*
provides:

“Without prejudice to the second subparagraph of Article 2(1) of [the Second MVID],”
the insurance referred to in Article 3(1) of the [First MVID] shall cover liability for
personal injuries to all passengers, other than the driver, arising out of the use of a
vehicle.”

. The natural implication to be drawn from these three MVIDs is that, subject to the stolen
vehicle exception, the legal effect of any exclusion of liability within a policy of insurance
should be confined to the policyholder and insurer relationship; not injured third parties.

European Court of Justice rulings interpreting the Motor Vehicle Insurance
Directives

It is trite law that the ECJ is the primary source of interpreting the meaning or effect of EU legislation, be
that a Treaty, a Regulation or Directive.” It is also abundantly clear that Pt VI of the 1988 Act and both
MIB Agreements are the United Kingdom’s national law implementation of the MVID. Accordingly, any
ECJ ruling on the proper meaning and effect of the MVID has precedence over any conflicting interpretation
by a national court, including our Supreme Court, so it makes sense to consider next how the ECJ has
interpreted the MVID.

The first landmark ruling was in Bernaldez” back in 1996. That case featured a claim where a drunk
driver crashed his car in Spain causing extensive property damage. However, the vehicle’s insurance
policy excluded cover where the driver was intoxicated and this was permitted under the national law. At

1“Now in art.13(1) of the Sixth MVID.
20Now in art.13(1) of the Sixth MVID also.
2 Now art.12(1) of the Sixth MVID.
2 See above for art.2(1) and the stolen vehicle exception.
23 This principle is transposed into UK law by European Communities Act 1972 5.3(1).
24 Criminal Proceedings against Bernaldez (C-129/94) [1996] All E.R. (EC) 741; [1996] E.C.R. I-1829; [1996] 2 C.M.L.R. 889.
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first instance, his insurers were absolved from any liability to indemnify the policyholders’ accident
damage and so the third party was unable to look to the motor insurers to recover their loss.

That decision was appealed and the case was referred to the ECJ for guidance. It will be recalled that,
art.2(1) of the Second MVID” expressly provided that certain specific exclusions of liability were void
as against a third party claimant. It also set out the single instance where a policy exclusion is permitted
by the MVID: namely where the insurer can prove that the passenger knew that the vehicle is stolen.

In essence, what the referring Court sought to establish in Bernaldez was whether the list of invalid
policy exclusions set out in the Second MVID was exhaustive or illustrative. Put another way, were any
other policy exclusions, not specifically made void by art.2(1), permitted by the MVID?

The ECIJ ruled, as follows:

. Article 3(1) of the First MVID,” as developed and supplemented by the Second and Third
MVID, must be interpreted as meaning that compulsory motor insurance must enable
third-party victims of accidents caused by vehicles to be compensated for all the damage to
property and personal injuries sustained by them.

. That this interpretation precludes an insurer from being able to rely on statutory provisions
or contractual clauses to refuse to compensate third-party victims of an accident caused by
the insured vehicle.

. That the list of void exclusions merely serves to illustrate the comprehensive nature of the
insurance requirement imposed by art.3(1).

. That any other interpretation would have the effect of bringing about disparities in the
treatment of victims depending on where the accident occurred, which is precisely what the
MVID intend to avoid.

. That this did not preclude the insurer pursuing a claim against its insured.

So according to Bernaldez, art.2(1) of the Second MVID did not confine the instance of void exclusions
to those specified there. The comprehensive nature of the insurance requirement imposed by art.3(1) of
the First MVID was emphasised. So with the single instance of the stolen vehicle exception, insurers are
not able to rely on a contractual or statutory exclusion of their liability to compensate a third party victim.

A raft of subsequent ECJ rulings have consistently and uniformly endorsed the general application of
the comprehensive principle first propounded in Bernaldez. Bernaldez has been followed and recited with
approval in Ferreira;” Candolin® (where it was quoted from extensively); Farrell v Whitty;” and more
recently in Churchill v Wilkinson.”

Accordingly, if we apply this EU law to the Delaney facts, there appears to be a strong case to argue
that although the effect of the court declaration under s.152 is to entitle Tradex to avoid their contractual
liability to indemnify Pickett, they remain statutory insurers by operation of the EU law so that the 1999
Agreement has no application to this case.

Against this Tradex would no doubt argue that the effect of Pickett’s misconduct was to vitiate the
policy ab initio, so that in reality there was no binding insurance contract in place at the time of the accident.
However, that would ignore the fact that ss.151 and 152 of the 1988 Act already interfere with that common

2 Now art.13.1 of the consolidating Sixth MVID.

26 Now the Sixth MVID art.3(1).

" Carvalho Ferreira Santos v Companhia Europeia de Seguros SA (C-484/09) [2011] R.T.R. 32; [2012] Lloyd’s Rep. L.R. 60 and Ferreira v
Companhia Europeia de Seguros SA (C-348-98)[2000] E.C.R. I-6711 , where the passenger victim was the driver’s 12-year-old son.

28 Candolin v Vahinkovakuutusosakeyhtié Pohjola (C-537/03) [2005] E.C.R. I-5745; [2006] R.T.R. 1; [2005] 3 C.M.L.R. 17, where the passenger
victims and the driver were all drunk.

® Farrell v Whitty (C-356/05) [2007] E.C.R. I-3067; [2007] 2 C.M.L.R. 46, where the passenger victims were seated in the back of a van not fitted
with seats.

3 Churchill Insurance Co Ltd v Wilkinson (C-442/10)[2013] 1 W.L.R. 1776; [2012] R.T.R. 10; [2012] C.E.C. 934, where the victims were passengers
in, or on, a vehicle that they owned and which was insured for their use but not their drivers. See the writer’s case comment on the Court of Appeal
decision in Wilkinson v Churchill Insurance Co Ltd [2012] EWCA Civ 1166; [2013] 1 W.L.R. 1776; [2013] 1 AIl E.R. 1146 in [2014] J.P.I.L. 1.
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law precept and that properly construed, in a way that conforms with the MVID, once a policy is issued
and delivered to the insured, it is good for any use made against a third party claim, subject of course to
the stolen vehicle exception considered above.

Delaney 1: The first instance decision

His Honour Judge Gregory, tried Delaney’s claim at first instance in January 2011.' His long experience
as a circuit judge left him in little doubt that, whatever the Police or the CPS might think, both Delaney
and Pickett were dealing in drugs at the time of the accident. Accordingly, he found that the claim was
barred on public policy grounds, applying the ex turpi causa maxim.

Such was his disdain for the claimant’s nefarious activities, he went on to opine that even if Delaney’s
claim was not so barred, it would still fail because Delaney’s claim was against an uninsured driver to
which cl.6(1)(e)(iii) applied (see above).

As it turned out, he was wrong on both counts. Delaney appealed the decision but he was only partially
successful before the Court of Appeal.

Delaney 1: The Court of Appeal decision

Lord Justice Ward delivered the lead judgment in the Court of Appeal.”

As to Judge Gregory’s finding that Delaney’s claim was barred by the operation of the ex turpi causa
rule, all three Lords Justices (Ward, Richards and Tomlinson L.JJ.) were unanimous in overturning that
decision and upholding the appeal to that extent. They held that as the driver and passenger’s criminality
had only been incidental to and not causative of the accident, this policy defence did not apply.

However, they ruled by a majority verdict (Ward L.J. dissenting) that as Tradex were handling the claim
as Article 75 insurers under the 1999 Agreement, cl.6(1)(e)(iii) operated to excluded any liability for the
claim, effectively scuppering Delaney’s claim.

Still, no one thought to question whether the s.152 declaration and/or cl.6 of the 1999 Agreement were
incompatible with the MVID. The claimant’s application for permission to appeal to the Supreme Court
was refused.

The Court of Appeal’s decision in Delaney was roundly criticised by the author in his JPIL case
comment” but the unfortunate legacy of that erroneous ruling lingered on, unchallenged, save within the
confines of this journal.

More bad law from Court of Appeal

It is relevant to note at this point that about 10 months later Ward L.J. delivered another leading judgment
in Bristol Alliance Ltd Partnership v Williams.” That case featured a tragic suicide attempt by an ostensibly
insured driver, a Mr Williams. He drove his car at up to 100mph down the M32 in Bristol and aimed it
directly into a newly constructed prestigious House of Fraser department store. Mercifully both Williams
and an unfortunate third party driver, who happened to be in his way, survived this high impact collision.

3 As it happens, Judge Gregory was also the first instance judge who, on June 9, 2009, tried Tracy Evan’s personal injury claim in Evans v Equity
Claims Ltd [2009]. It is clear that he failed to interpret the insurer’s right of recovery under s.151(8) of the 1988 Act consistently with legislative
objective of the MVID and the raft of rulings interpreting them by ECJ. That decision was eventually overturned in August 2012 by the Court of Appeal
(after a reference to the ECJ) in the conjoined appeal in Churchill [2013] 1 W.L.R. 1776. Unfortunately that ruling came too late to inform the learned
judge or to allow him to benefit from its helpful guidance on the correct interpretive approach for cases where our national law provision is influenced
by superior European law. See the writer’s JPIL case comment on Churchill in [2012] J.P.L.L. issue 4.

32 Delaney v Pickett [2012] 1 W.L.R. 2149.

33 published at [2012] J.P.LL. C91.

34 Bristol Alliance [2013] Q.B. 806; see also JPIL case comment by Nicholas Bevan in [2012] J.P.I.LL. C91.
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Mr Williams was insured with Admiral under a motor policy whose terms purported to exclude liability
for road rage or deliberate damage. Admiral contended that by attempting to commit suicide in this way
their policyholder’s use of the vehicle had fallen outside the contractual scope of the policy, making him
effectively an uninsured driver at the time that the loss was sustained.

The key issue to be determined was whether the victims’ claims were to be treated as a statutorily
insured claims under s.151 of the 1988 Act or whether they were effectively claims against an uninsured
driver that were subject to the significantly less advantageous regime under the 1999 Agreement. What
was at stake was the recoverability of the extensive property damage to the building. Under normal common
law rules that apply to the s.151 statutory indemnity, subrogated loss claims are recoverable; whereas
these are expressly excluded under cl.6(1)(c) of the 1999 Agreement. That issue in turn depended on
whether the scope of the compulsory third party insurance cover required under s.145 of the 1988 Act
was capable of embracing deliberately caused loss.

Admiral’s defence was given short shrift at first instance by Mr Justice Tugendhat, who found for the
claimant.” He cited a number of long established rulings by the Court of Appeal and the House of Lords
that indicated that the scope of the third party insurance cover required by what is now s.145 of the 1988
Act includes deliberate and even criminally caused damage.* He also held that even if this were not the
case, that a proper and purposive interpretation of the scope of the third party insurance cover needed to
comply with the EU MVID required cover for any damage caused by the use of a vehicle; whether
negligently or deliberately inflicted. The judge also relied on the ECJ ruling in Bernaldez.”

Nevertheless, when the Bristol Alliance case came before the Court of Appeal the first instance decision
was overturned. Ward L.J. delivered the only reasoned judgment in which he sought to distinguish
Charlton™ and at the same time contended that the ECJ ruling in Bernaldez did not have a general
application. His ruling was endorsed unanimously by the other two Lords Justices. However, they were
badly mistaken on the key issue, namely the applicability of Bernaldez because, as we have seen, the
superior authority of the ECJ has repeatedly approved it and applied the comprehensive principle to a
variety of different scenarios.”

According to Ward L.J., an inference that policy exclusions are valid against a third party can be drawn
from the fact that s.148 only prevents an insurer from relying on a limited number of exclusions that are
listed in s.148(2) (such as the invalidation of any restrictions on the age or physical or mental condition
of the driver).” He drew a similar conclusion for the s.151(3) nullification of any restriction of cover to
persons not holding a driving licence. So according to this rationale, whilst some limitations of liability
are specifically expressed to be void, the correlative implication is that all other limitations are valid. That
being so, it is up to the driver to ensure that the use made of the insured vehicle is consistent with the
cover provided. A motor insurer is not obliged to provide cover that is good for any use.

In a telling remark, Ward L.J. admitted that if Bernaldez was to be read so as to give a purposive
Marleasing meaning to ss.151 and 145 of the 1988 Act, “then the way the Road Traffic Act combined
with the MIB scheme has always operated is not compliant with the Directive”. But that is precisely what
this author has been contending for some time now. This ruling was considered at some length in this
Journal," and criticised.

35 Bristol Alliance Ltd Parmership v Williams [2011] EWHC 1657 (QB); [2011] 2 All ER. (Comm) 1113; [2012] R.T.R. 9.

36 Hardy v Motor Insurers Bureau [1964] 2 Q.B. 745; [1964] 3 W.L.R. 433; [1964] 2 All E.R. 742, Gardner v Moore [1984] A.C. 548; [1984] 2
W.L.R. 714; [1984] 1 Al E.R. 1100 and Charlton v Fisher [2001] EWCA Civ 112; [2002] Q.B. 578; [2001] 3 W.L.R. 1435.

37 Bernaldez [1996] All E.R. (EC) 741.

38 Charlton [2002] Q.B. 578, where the insured driver deliberately ran down the victim in a private car park.

39 See above under the heading: “ECJ rulings interpreting the MVID”.

0 Bristol Alliance [2013] Q.B. 806 at [42].

I See Marking the Boundary, Nicholas Bevan, [2013] J.P.LL. 151.
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Delaney 2: The Francovich claim

Returning once more to the Delaney case, after his setback in the Court of Appeal in 2011, the claimant
appointed a new legal team: Philip Moser QC and Eric Metcalfe, both from Monkton Chambers. They
both enjoy a well established expertise and reputation in handling tricky Human Rights Convention and
European law challenges. It is no coincidence that the Court of Appeal’s guidance in Churchill and Evans
on the correct approach to interpreting our national law in this area recited a set of principles that were
derived from a composite of different rulings concerning both Human Rights and European Law issues.
This fresh perspective produced a radically different outcome.

In this action, Delaney sought damages from the State to recompense him for the loss of his compensatory
entitlement, caused by its failure to implement the MVID properly. It is worth noting that the question as
to whether s.152 of the 1988 Act is compatible with the MVID was not raised as an issue by Delaney’s
new legal team either, no doubt for sound tactical reasons. The gravamen of the case was confined to
contending that the MIB’s ability to exclude its liability under cl.6(1)(e)(iii) of the 1999 Agreement is
inimical to the Community law obligation imposed under what is now art.1(4) of the Second MVID.*
This one issue was determinative and such was the strength of the claimant’s case, presumably it was
considered that no back up position was necessary.

Mr Moser opened his client’s case with a clear, simple and admirably concise statement of case along
the following lines:

“A Member State is obliged to provide for a system of compulsory car insurance for damage to
property or personal injury; that system must compensate any third party victims, in particular
passengers; and further, the system must include a compensatory body as insurer of last resort, in
the event that there be a failure or breakdown at an anterior stage. Moreover, whereas the Directives
do permit of “certain limited exceptions”, these are the exceptions specified in the text of the Second
Directive itself, and no more. Given that clause 6(1)(e)(iii) is not one of the certain limited exceptions,
the UK (in the guise of this Defendant) is in breach.””

The approach adopted

The approach taken by the judge in Delaney 2 was to look first to the MVID and to the interpretation
placed on the relevant articles by the ECJ before attempting a purposive construction of the UK national
law implementation of those provisions.

This involved consideration of the MVID listed above under the discussion of Delaney I, as well as
the ECJ rulings interpreting them." As these provided a complete answer, it was not necessary to consider
any domestic law interpretation on the same points. In adopting this approach, he effectively circumvented
the Court of Appeal rulings that conflict with the superior authority of the ECJ.” Consequently, it is hoped
that both of these rulings*® can now be safely consigned to obscure obsolescence.

Mr Justice Jay was careful to point out” that the claimant was not contending that s.152(2) was
incompatible with the MVID. Accordingly, his analysis was restricted to determining whether cl.6(1)(e)(iii)
was lawful.

2 Now art.10.1 of the Sixth MVID.

® Delaney 2 (2014) 164(7610) N.L.J. 18 at [32].

# See above.

4 Delaney v Pickett [2012] 1 W.L.R. 2149 and Bristol Alliance [2013] Q.B. 806.
46 Delaney v Pickett [2012] 1 W.L.R. 2149 and Bristol Alliance [2013] Q.B. 806.
47 Delaney 2 (2014) 164(7610) N.L.J. 18 at [21].

[2014] J.P.I.L., Issue 3 © 2014 Thomson Reuters (Professional) UK Limited and Contributors

-
i
!
o
g
==
<
e
-




>~
ot
e
-
!
==
<
!
-

146 Journal of Personal Injury Law

The decision

Jay J was in no doubt as to what the relevant MVID meant and accordingly it was not necessary to make
a reference to the ECJ. He held as follows:

. That the effect of the First, Second and Third MVID is to require a Member State to provide
a compensatory guarantee for damage caused by a vehicle covered by the requisite
compulsory third party motor insurance but where the policy has been subsequently avoided
by the insurer.

. That the MVID require the UK Government to ensure that compensation is paid in all
circumstances save those expressly set out in therein. So an insurer cannot seek to avoid
liability to the victim (whether due to the policyholders actions or omission or to some
misconduct on the part of the victim) unless it is expressly permitted by the MVID.

. Similarly, that c1.6(1)(e)(iii), not being an exclusion expressly stipulated within the MVID
is incompatible with the MVID.

. That the Secretary of State for Transport is liable in damages for a breach of these EU Law
provisions.

A point of difference

Mr Justice Jay opined that the effect of the MVID and the raft of ECJ rulings interpreting them meant that
“(subject to the specified exceptions) any attempt by an insurer to avoid third party liability is of no effect”.
Furthermore,

“... that were it not for the manner in which the MIB operates in this jurisdiction this state of affairs
would have the tendency to place the UK in breach of the obligations under the MVID”.

He went on to say that this arrangement left the United Kingdom “in a broad measure of compliance
with the directives notwithstanding the existence of what is now section 152(2)”.*

The Judge later revisited this theme when reviewing the ECJ authorities. He cited Advocate General
Lenz’s opinion in Bernaldez case and he seemed to suggest that this justified the way the United Kingdom
permits insurers to avoid policies under s.152.” He observed that whilst Advocate General Lenz
acknowledged that the general rule is that it is the insurer and not the compensating body (the MIB) that
should compensate the victim, Member States are free to extend the competence of that body by statute,
provided complete protection is ensured for the victims.”

A similar argument was deployed by Ward L.J. to justify his position in Bristol Alliance:

“ ... in my judgment the scheme of the Act coupled with the MIB arrangements satisfy the aim and
the spirit of the Directive to ‘enable third party victims of accidents caused by vehicles to be

5 9951

compensated for all damage to property and personal injuries sustained by them’.

One obvious point to make here is that whilst an advocate general’s opinion is often highly instructive,
itis the ECJ ruling that constitutes the binding precedent. Furthermore, as we have seen from the Bernaldez
ruling itself, the ECJ took a very different line; one that is hard if not impossible to reconcile with that of
Advocate General Lenz. On this point the ECJ ruled:

8 Delaney 2 (2014) 164(7610) N.L.J. 18 at [21].

* Delaney 2 (2014) 164(7610) N.L.J. 18 at [36]-[39].

*0Para.51 of Advocate General Lenz’s opinion in Bernaldez [1996] All E.R. (EC) 741.
31 Bristol Alliance [2013] Q.B. 806 at [68].
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“Article 3(1) of the First Directive precludes an insurer from being able to rely on statutory provisions
or contractual clauses to refuse to compensate third-party victims of an accident caused by the insured
vehicle.””

This is not expressed in precatory words; it is stated in absolute terms. This imperative is qualified only
to the extent that the MVID expressly specifies: “persons entering a vehicle which they know to have
been stolen”.” The natural inference here being that it is the insurer that must satisfy the claim; no one
else.

This point was driven home in December 2011 when the ECJ addressed this issue head on in its ruling
in Churchill:*

“... the payment of compensation by a national body™ is considered to be a measure of last resort,
provided for only in cases in which the vehicle that caused the injury or damage is uninsured or
unidentified or has not satisfied the insurance requirements referred to in Article 3(1) of the First
Directive.™*

Then, as recently as July 2013 in Csonka™ the ECJ considered what it had said in Churchill and concluded
that what was meant by the final phrase “or has not satisfied the insurance requirements referred to in
Article 3(1) of the First Directive” was that this applied to a situation where there was no insurance policy
in place at all for the relevant vehicle.™

The combined effect of Churchill and Csonka is that the MIB should only be involved in cases where:
(1) the vehicle responsible has absolutely no insurance in place at all; or (ii) where there is an insurance
policy but the insurer has validly exercised its contractual exclusion on the ground that the victim is a
passenger with knowledge that the vehicle is stolen.

The corollary of this seems to be that s.152(2), art.75 and the purported application of the 1999 Agreement
to vehicles where some insurance was in place at the time of the accident, are all inimical to an EU law
compliant regime.”

Accordingly, and in the writer’s opinion, the proper application of EU law presents us with two basic
options:

. If the defendant’s vehicle is covered by a motor insurance policy,” save for the single
exception of the passenger with knowledge that the vehicle is stolen, then the motor insurer
is obliged by law to satisfy a relevant judgment under s.151(5) in full.

. The MIB should only become involved in claims where: (i) there was never any insurance
in place at all; or (i) where the stolen vehicle exception applies. It is acting ultra vires in
every other scenario. This leaves no place for an Article 75 insurer imposing the terms of
the 1999 Agreement on a hapless victim.

As the ECJ put it in Farrell:

“... the Member States are not entitled to introduce additional restrictions to the level of compulsory
insurance cover to be accorded to passengers ...”"

52 Bernaldez [1996] All E.R. (EC) 741 at [20].

3 Bernaldez [1996] All E.R. (EC) 741 at [21].

4 Churchill [2013] 1 W.L.R. 1776.

33 Referring to the MIB.

3 Churchill [2013] 1 W.L.R. 1776 at [41].

57 Csonka v Magyar Allam (C-409/11) [2014] 1 CM.L.R. 14.

38 Csonka [2014] 1 C.M.L.R. 14 at [31]: ... that is to say, a vehicle in respect of which no insurance policy exists...”.

% An infraction made all the more serious by the prejudicial nature of the 1999 Agreement, see the comment above under the heading: “Why the
allocation matters”.

%0} ¢. has some insurance in place on the vehicle responsible for the third party victim’s loss.

®' See Farrell [2007] E.C.R. 1-3067 at [29].

[2014] J.P.I.L., Issue 3 © 2014 Thomson Reuters (Professional) UK Limited and Contributors

-
i
!
o
g
==
<
e
-




>~
ot
e
-
!
==
<
!
-

148 Journal of Personal Injury Law

There is no third option where a defendant driver is identified. This means that every year thousands
of innocent accident victims are being unlawfully discriminated against by having their claims allocated
to be handled by statutory insurers under the notoriously unjust and arbitrary provisions of the 1999
Agreement.”

Will Delaney be appealed?

The DAT has intimated to the author that it intends to appeal Mr Justice Jay’s decision.
This seems to be confirmed by the Daily Telegraph,” where a DIT spokesman responding to the Delaney
2 judgment is reported to have said:

“We are disappointed with the judgment of the court despite the fact its effects will be very limited.”

“We are looking closely at the judgment and are minded to appeal. Even if the judgment were to
stand, claims will be excluded from compensation where serious criminality and a close connection
between the crime and the accident can be shown.”

This only goes to prove that old proverb: there are none so blind as those that will not see.

DFT embarrassment

The Delaney 2 decision cannot be anything other than a major embarrassment to the Secretary of State
for Transport. The DT is currently facing an infringement investigation by the European Commission
into its widespread failure to fully implement the MVID.*

As recently as July 2013, the Minister was blithely asserting in a statement of intent, in the face of
numerous written submissions to the contrary, that “These [MIB] agreements fulfil the UK’s obligations
under EU motor insurance law ...”.

Mr Justice Jay’s findings
Mr Justice Jay’s findings included:

. that the meaning of the relevant provisions within the European Motor Insurance MVIDs
was clear and obvious to the point that they were “close to being self-evident”;

. that the DfTwould have taken legal advice;

. that the DfT had made a deliberate decision to add an exclusion of liability in cl.6 of the
1999 Agreement” when it was clearly not permitted under European law;

. that the DfT were “guilty of a serious breach of Community law”, of such severity as to
warrant Francovich® damages;

. that the DfT’s plea that its infraction was somehow inadvertent or excusable should be
rejected,;

. As to the policy decision, that: “the best that may be said is that the Defendant decided to

run the risk, which was significant, knowing of its existence”;”

2 For a detailed critique of the failings of the 1999 Agreement, see Why the Uninsured Drivers Agreement Needs To Be Scrapped, Nicholas Bevan,
[2011] J.P.LL. issue 2.

9D, Barrett, “Drug dealer wins car crash compensation battle” Daily Telegraph, June 3, 2014.

% Bevan v The United Kingdom , August 2013, EU Infringement Pilot Scheme reference 5805/13/MARK.

%5 This was not included in its 1988 predecessor.

¢ Francovich v Italy (C-6/90 and C-9/90) [1991] E.C.R. I-5357; [1993] 2 C.M.L.R. 66; [1995] L.C.R. 722.

7 In this the judge was being rather generous to the DfT. He could have applied the “blind eye” test whereby actual knowledge is imputed to someone
who suspects that the relevant facts do exist and who then takes a deliberate decision to avoid confirming that they do exist, see Lord Nicholls judgment
in White v White [2001] UKHL 9; [2001] 1 W.L.R. 481; [2001] 2 All E.R. 43 at [53].
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. the Judge repeatedly expressed his surprise at the “remarkable” lack of any relevant
documentary records, when

“A provision of this sort must have been the subject-matter of detailed written discussion
and deliberation within the department, and (one would have thought) a Ministerial
submission. And yet we have nothing”;

. as to the DfT’s abject failure to explain its policy position, he described this as a “deafening
silence”; and

. he considered whether the DfT’s conduct raised an inference of impropriety but refrained
from doing so, but only just, or so it would seem.

Implications

If one then turns to examine the wider picture, it becomes readily apparent that the DfT’s failings are not
confined to the breach of EU law identified in Delaney 2; they are systemic. Note for example: the extensive
breaches of Community law commented on previously in this Journal® and elsewhere.” These breaches
riddle extensive sections of Pt VI of the 1988 Act,” they affect the EC Rights Against Insurers Regulations
2002 and of course they pepper both MIB Agreements. These infractions, almost without exception, serve
the interests of motor insurers—at the expense of vulnerable accident victims the regime is intended to
protect; why is that?

The DT has also failed to deliver on its promise to deliver much needed reform: it has refused to enter
into any dialogue on that reform, even with those whom it invited to respond to its badly flawed
consultation” on the Uninsured and Untraced Drivers Agreements back in February 2013. Why?

The DT has consistently demonstrated, not just in Delaney 2 but in other legal challenges, a curious
inability to explain or justify either its inaction or its unlawful national law provisions; why is that? Could
this be in any way connected with the reason why the form and content of the MIB Agreements are redolent
of a badly drafted insurance policy (as opposed to the product of a highly trained Parliamentary Counsel
or civil servant) and why they are so partial to the business interests of insurers? The UK Government’s
obligation to transpose the art.10 MVID duty to compensate victims of uninsured drivers is so simple that
its operative parts could set out on less than two sides of a single sheet of A4 paper, instead we have over
24 pages of Byzantine insurer legal jargon so complex that not even the Court of Appeal can interpret it
consistently.

The DfT has consistently obstructed or resisted much needed reform. When presented with the chapter
and verse of over 40 potential infractions of EU law along with constructive proposals for their remedy,
it did nothing. When it was informed about the Cabinet Office’s Good Law initiative and how its own
provision in this area fell woefully short, it did nothing. It has even blocked the Law Commission’s
involvement recently; why is this? Given that even the DfT has conceded that the MIB Agreements need
to be reviewed, why has it ignored the opportunity to restore legal certainty by codifying it?

% Nicholas Bevan “Reforming the Motor Insurers’ Bureau”, [2011] J.P.I.L. 39; Nicholas Bevan “Why the Uninsured Drivers Agreement 1999 Needs
to Be Scrapped”, [2011] J.P.I.L. 123; Nicholas Bevan “Marking the Boundary”, [2013] J.P.I.L. 151.

% Nicholas Bevan “On the Right Road, Parts I to IV”, N.L.J. 2013 (Feb); Nicholas Bevan “Asleep At The Wheel?”, N.L.J. 2013 (Apr); Nicholas
Bevan “Good Law?”, N.L.J. 2013 (Jul).

70 Section 151(8) was held to be seriously flawed in Churchill [2013] 1 W.L.R. 1776). In that case, the defect obliged the Court of Appeal to adopt
a bizarre and unprecedented measure: it effectively legislated an amendment to a statutory provision by adding a new “notional” clause to s.151(8) of
the 1988 Act as a stop gap measure. See the writer’s case comment on the Court of Appeal decision in Churchill [2013] 1 W.L.R. 1776 in [2013]
JPIL.issue 1.

"I Department for Transport, Review of the Uninsured and Untraced Drivers Agreements (HMSO, February 27, 2013), available online at: www.gov
.uk/government/consultations/review-of-the-uninsured-and-untraced-drivers-agreements [Accessed July 13, 2014].
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The DT claims that the MIB is no more than a private outsourced contractor. However, it is fairly clear
that any properly informed court would be almost bound to conclude that the MIB is indeed an emanation
of the state, notwithstanding Flaux J.’s ruling” to the contrary;” so why perpetuate this fiction?

The DfT has admitted that it does not control or supervise the way the Motor Insurers Bureau operates.
As a consequence, it does not know how many injured victims have either had their claims wrongly refused
or been undercompensated. By any view this is a serious dereliction of its basic executive responsibility.

In Delaney 2, the DfT sought to argue that its infraction was inadvertent and excusable; that received
short shrift from the Judge. One is left to wonder what might have been said if the Court had realised that
the United Kingdom actively intervened in the Bernaldez case back in 1996. The ECJ ruling in that case
could have left the United Kingdom in no doubt that its policies were deeply flawed, but three years later
it signed off the notorious 1999 Agreement that introduced additional infractions of EU law.

All this is deeply disturbing and causes one to wonder if the DT is dysfunctional. These extensive
failings are probably more indicative of incompetence than bad faith, but such is the muddle that it is
difficult to tell the difference. It hard to see how the DfT can be acting in the best interests of individual
citizens when it is so closely aligned with the highly influential multi-billion pound motor insurance
industry and its commercial interests. It is clear that the DfT regularly meets in private with the MIB and
other key representatives from the motor insurance industry in preference to claimant representative bodies.
Perhaps there is nothing intrinsically wrong with that—after all the motor insurance industry plays a vital
role in delivering tort law compensation—but by the same token, equal if not superior rights apply to the
millions of ordinary citizens who fund what is this highly lucrative captive market through their expensive
motor premiums. So why, in a representational democracy where precepts of government by consent,
transparency and accountability are supposed to count for something, does the DfT chose to cloak its
deliberations and discussion in secrecy and give every appearance of slavishly towing a line dictated by
the commercial interests of insurers? Furthermore, surely there is something intrinsically wrong with a
system of government, let alone its legal system, if the only realistic means by which individual citizens
can bring ministers to account and seek to remedy the extensive failings in its national law provision is
to file a formal infringement complaint with the European Commission, in the hope that it will exercise
its discretion and intervene.

By any measure, the DfT has an abysmal track record in this area. It has failed to safeguard the legitimate
interests of a particularly vulnerable group of citizens who, through no fault of their own, suffer the double
misfortune of being injured through someone else’s fault but where, for purely technical reasons, the
insurer is seeking to wriggle out of its responsibility to compensate the victim. They have a legal right to
better, fairer treatment; urgent measures are required and now!

Points to take away

. We cannot take any of our national law provision in this area at face value.

. Much of our national law provision for guaranteeing the compensatory safeguards of accident
victims is unlawful or misleading because it conflicts with the primary source of law derived
from the MVID. The problem infects not only our statutory’* and extra-statutory provision,”
but much of the case law interpreting this domestic law provision.

. Our national law provision in this area must a/ways be construed in the light of the MVID
and the relevant ECJ rulings, not just when the meaning is unclear.

ZIn Byrne v Motor Insurers’ Bureau [2007] EWHC 1268 (QB); [2008] 2 W.L.R. 234; [2007] 3 All E.R. 499.

B1fa privatised utility company can be deemed to be an emanation of state, why not the MIB? The excellent judgment of Birmingham J. in Farrell
v Whitty [2008] IEHC 124; [2008] Eu. L.R. 603 held that the Irish equivalent of the MIB was an emanation of state.

" The 1988 Act Pt VI and the EC Rights Against Insurers Regulations 2002.

31999 Agreement, the Untraced Drivers Agreement 2003 and the so called Article 75 procedure.
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. The MVID and the ECJ rulings interpreting them are our primary sources of law. Ironically,
it is this EU law that brings us much closer to the original UK parliamentary concept of a
comprehensive guarantee scheme envisaged under the Road Traffic Act 1930 than the much
adulterated regime we have to contend with now.

. The DAT has been exposed for deliberately flouting EU law for nearly two decades.

. Although the DfT bears the primary responsibly for bungling the transposition of the MVID
into UK national law, we lawyers also have our share of the blame for not challenging these
infractions more often than we do. If we do not identify and raise these basic breaches of
EU law when they compromise our clients’ legal rights, then we cannot assume that the
courts will pick these points up independently.”

. The European Commission is investigating over forty instances where our domestic law
appears to infringe EU law.” The DfT trenchantly insists that its provision is compliant.

. Whilst reform in this area is likely to follow, it is becoming increasingly clear that the DfT
will drag its feet and delay this for as long as it can; however, there is no need to wait for
the DfT to act to remedy its defective domestic law provision, as the courts are obliged to
construe our national law, in so far as is possible, in conformity with EU law. Delaney 2’s
legacy is to demonstrate how this is to be achieved. There are some remarkably able first
instance judges who understand the issues and how to construe our national law in conformity
with EU Law, sometimes better than the Court of Appeal.”

. There is no need to defer to the Court of Appeal’s inconsistent and sometimes misleading
interpretation of the MVID where the superior authority of the ECJ has already provided a
clear ruling on the proper interpretation of the MVID. Delaney 2 illustrates this principle.

. The MIB’s role is limited to the dwindling number of cases where there never was any
insurance in place for the vehicle responsible for the accident.

. A proper application of EU law has no role for an Article 75 insurer; which is an otiose
concept. Consequently, thousands of claims are being wrongly allocated as uninsured driver
cases and run under the highly prejudicial terms of the 1999 Agreement, which is riddled
with oppressive, unjust and unlawful conditions and limitations of liability.

. The present shambles presents brilliant opportunities for successful legal challenges and for
restoring a proper and fair balance between the interests of accident victims and the motor
insurance lobby.

. The recent track record of badly pleaded and sadly botched claims and the widespread
unquestioning resignation by many claimant practitioners to living with, rather than
contesting, the DfT’s unsatisfactory national law provision suggests an urgent need for
training on the MVID and on basic EU law concepts and remedies. Without this, it is hard
to see how claimant lawyers will step up to the plate and robustly safeguard their clients’
full legal entitlement to redress.

. The Secretary of State should be routinely joined as a party whenever the DfT’s failure to
fully implement the MVID prejudices a victim’s lawful entitlement. Direct effect applies
against ministers of the Crown.”
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7 Especially in this Draconian post-Mitchell era.

7 Bevan v The United Kingdom , August 2013, EU Infringement Pilot Scheme reference 5805/13/MARK.

"8 Roll of Honour: Jay J., in Delaney 2 (2014) 164(7610) N.L.J. 18; Blair J., in Wilkinson v Fitzgerald [2009] EWHC 1297 (QB); [2010] 1 AllE.R.
198; [2010] 1 All E.R. (Comm) 278; and Tugendhat J., in Bristol Alliance [2011] 2 All E.R. (Comm) 1113.

7 Where the claim involves an uninsured or untraced driver, then the MIB should also be joined as a party and described as an emanation of state
against which the principle of direct effect applies: see Foster v British Gas Plc (C-188/89) [1991] 1 Q.B. 405; [1991] 2 W.L.R. 258;[1990] 3 All E.R.
897; Farrell [2007] E.C.R. I-3067; and Farrell [2008] IEHC 124.
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. Because the UK has little or no discretion in the exclusions or limitations permitted under
the MVID, any breach in this regard is likely to be treated as a serious breach.”

. A working knowledge of EU law is now an essential requirement for competency in RTA
practice. We are all European lawyers now!"'
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80 See Jay I.’s judgment in Delaney 2 (2014) 164(7610) N.L.J. 18 at [78]-[117].
81 The author offers his thanks to Colin Ettinger for this phrase.
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Quantum Leap: How to be Creative about
Claiming Non-Pecuniary Loss

Jonathan Wheeler

& Aggravated damages; Child abuse; Exemplary damages; Loss of amenity; Pain and suffering; Vicarious
liability

This is the text of a paper originally presented to the APIL/ACAL Child Abuse Claims Conference in June
2014 by Jonathan Wheeler. Jonathan examines the role that aggravated damages can play in compensating
those who have been the victims of abuse including the overlap with damages for pain, suffering and loss
of amenity (“PSLA”) and reviews recent case law. He also considers the extent to which exemplary
damages may be available and reviews the position on vicarious liability. Finally he looks at where the
current law on damages could be reformed to improve redress for abuse victims.

Introduction

Tortious damages are generally designed to compensate a victim: to put someone back in the situation in
which they would have been, had the tort not been committed. They exist to make good the pecuniary
and non-pecuniary losses the claimant has incurred. That is all the law can apparently do; it cannot force
a tortfeasor to apologise, it cannot force a claimant to have treatment, and it cannot wave a magic wand
to make it all get better, or indeed erase the past. In effect then, the law is a blunt instrument in trying to
achieve its aim.

We all know that damages for any injury or harm are not a “lottery win”’; claimants would rather the
tort had not been done to them, rather than receive financial restitution. Damages can of course also act
as a marker of society’s disapproval for the tort, particularly the torts of trespass to the person (assault,
battery and false imprisonment) which we routinely deal with in abuse claims; but they cannot make the
pain go away.

Damages for pain, suffering and loss of amenity (“PSLA”) suffered by people who have been abused
are in my mind woefully inadequate; we all know clients whose lives have been adversely and permanently
altered because of the experiences they went through as children. In abuse cases, there are often causation
issues too which come into play to reduce a claimant’s general damages award: previous or subsequent
traumas caused by other life events may have had an impact on a client’s psychological make-up and
these somehow need to be taken into account—often as some rude percentage—and “deducted” from the
compensation that a court would ordinarily have awarded.

Further, pecuniary losses are difficult to evidence, particularly loss of earnings. Because our clients
were abused as children, when their true educational and occupational potential was just that — a potential
not a reality—it is difficult to convince a court that: yes, my 35-year-old client, who is now on benefits,
would in fact have been an astrophysicist, or a teacher, or even someone capable of working in some
capacity, had he not been buggered by his scout leader at the age of 10. The number of abuse cases which
attract a multiplier/multiplicand approach to loss of earnings are few and far between. As I explain to my
clients, there is not some parallel universe which shows them now—the abused and broken person that
they are—and which shows them as they would have been had they not been abused, but that’s practically

* Jonathan Wheeler is a member of the JPIL Editorial Board and is the Vice-President of APIL. He is a partner at Bolt Burdon Kemp in London and
can be contacted by email at jonathanwheeler@boltburdonkemp.co.uk.
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what the courts require us to evidence. As a result, in my view, our clients are seriously under compensated
by the courts for the wrongs that have been done to them.

Many of us are being creative in the special damages claims we are advancing these days on behalf of
our clients to try and redress the balance—claiming damages for wasted expenditure on alcohol for
example, where a client is diagnosed with the psychological and ICD10 verifiable label of “alcohol
dependence syndrome”, but the courts are extremely wary of these types of claims. In addition, there are,
of course, policy reasons why a client’s illicit drug use, or subsequent criminal behaviour which may be
directly related to the abuse suffered in childhood, are not compensatable at all.

What I seek to explore in this paper is not pecuniary loss, but non-pecuniary loss, and not “basic” general
damages (by which I mean compensation for PSLA). I want to show that we can be creative in our use
of other common law damages to enhance and increase the value of our clients’ claims. Here, I am talking
about aggravated and exemplary damages. These have their origins in ancient common law remedies and
as such we may have more success in claiming them for our clients than we will in advancing some of
our more modern and inventive ideas for pecuniary losses.

To briefly introduce these topics: aggravated damages are (since 1964) said to be compensatory damages
which can be awarded on top of “basic” general damages to reflect the aggravated nature of the harm
caused to the claimant by the tortfeasor. Exemplary damages are, however, essentially punitive in nature:
to punish a defendant whose conduct is said to be outrageous or scandalous. I think both have a place in
some of the claims we can make on behalf of our clients, and if universally applied, will raise the bar for
the awards we can all recover.

So in this paper we will look at definitions, how the law has developed, and how practically we can
apply these heads of damages to our cases; I will also give a summary of some recent cases where these
issues have been raised.

Aggravated damages

Definition and the development of the recent common law

The modern view of aggravated damages can be found in the judgment of Lord Devlin in the case of
Rookes v Barnard,' aleading case in this area to which we will continue to return. They are only available
in cases of trespass against the person and other intentional torts (so not negligence) and need to be
specifically pleaded.” They exist to compensate for the manner in which the tort was committed although
there is some understandable confusion over whether there is also a punitive element to the damages
award—which I will come to later.

Lord Devlin judged that an aggravated damages award can be claimed for the tortfeasor’s exceptional
conduct where this was such as to injure the claimant’s feelings of pride and dignity, and give rise to
humiliation, distress, insult and pain. The conduct complained of must be offensive, or accompanied by
malevolence, spite, malice, insolence or arrogance. This clearly applies to many of the claims we bring
for survivors of abuse.

In another leading case, to which we will also return, the House of Lords subsequently suggested that
aggravated damages should compensate the claimant for mental distress or “injury to feelings” where the
tort has been committed to cause insult, indignity, humiliation, and a heightened sense of injury or
grievance.’

" Rookes v Barnard (No. 1) [1964] A.C. 1129; [1964] 2 W.L.R. 269; [1964] 1 All E.R. 367.
2CPR 1.16.4(1)(c), dealing with the contents of the Particulars of Claim
3 Broome v Cassell & Co Ltd (No.1) [1972] A.C. 1027; [1972] 2 W.L.R. 645; [1972] 1 All E.R. 801.
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Dyson J. in the more recent case of Appleton v Garrett' adopted the Law Commission’s definition’ that
there are two pre-conditions for an award of aggravated damages:

1) Exceptional or contumelious conduct or motive on the part of a defendant in committing
the wrong or in certain circumstances subsequent to the wrong; and
2) Mental distress sustained by the claimant as a result.

“Contumelious” is defined by the Oxford English Dictionary as being an archaic term: “(of behaviour)
scornful and insulting; insolent”.

So if the loss that the claimant has suffered is exacerbated or aggravated by the conduct of the defendant,
he or she should be compensated for it—there is clearly a link here between the offensive conduct and
the claimant’s injuries.

It should be noted that—as with all damages awards—the court has discretion as to whether or not to
award damages, even if the pre-conditions have been satisfied.

Are aggravated damages compensatory or punitive?

Aggravated damages are compensatory insofar as a “basic” award of general damages would be insufficient
to compensate the claimant for the harm suffered, due to the aggravating factors of the case.’ But they can
in a sense be seen as punitive too because of the requirements for “exceptional conduct” on the part of
the tortfeasor.” Note that the claimant does have to subjectively experience the injured feelings or mental
distress to claim the award. Note too, that of course the law can now award damages for mental distress
and injury to feelings (in discrimination cases for example) as “basic” general damages, so these
improvements in the law since Rookes would appear to suggest that aggravated damages are for something
more, and are designed to go some way in punishing the defendant. The fact that aggravated damages too
are not allowed in cases brought in negligence, and indeed breach of contract, would again suggest the
punitive nature of the award, because it can only be made in cases where the tort was intentional.

Conduct complained of subsequent to the tort’s commission

Of particular application to abuse claims is that the conduct complained of can be subsequent to the wrong
having been committed. Examples include the conduct of the defendant in the process of court proceedings,
whether within the proceedings where aggravated damages are claimed, or maybe in criminal proceedings
which have taken place previously®. Examples include where, for example, the defendant pursued hopeless
points with a view to delaying judgment, or if he has engaged in a hostile cross examination of the claimant,
or used litigation to intimidate the claimant, or to generate wider publicity to humiliate the claimant. My
firm had a case where aggravated damages were claimed for the defendant’s conduct in putting our client
through cross examination at his Old Bailey trial where he questioned her sanity and integrity, and then
sought to re-litigate his unsuccessful defence in the civil proceedings and even counter-claimed against
her for malicious prosecution.’

* Appleton v Garrett [1996] PLQ.R. P1; [1997] 8 Med. L.R. 75; (1997) 34 BM.L.R. 23.

3 Law Commission, Aggravated, Exemplary and Restitutionary Damages (The Stationery Office, 1997), Law Com, No.247.

% Rookes v Barnard [1964] 2 W.L.R. 269.

"In Thompson v Commissioner of Police of the Metropolis [1998] Q.B. 498; [1997] 3 W.L.R. 403; [1997] 2 All E.R. 762, Lord Woolf MR held that
“there can be a penal element in the award of aggravated damages. However they are primarily to be awarded to compensate the plaintift for injury to
his proper pride and dignity and the consequences of his being humiliated”.

¥ See for example in cases of false imprisonment: Warby v Cascarino, The Times, October 27, 1989; Thompson [1997] 3 W.L.R. 403.

® CXX v DXX [2012] EWHC 1535 (QB), which subsequently settled without an apportionment between general and aggravated damages.
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Overlap between aggravated damages and pain, suffering and loss of amenity

The defendants will often argue that there is some overlap between general damages for psychiatric injury
in abuse cases and aggravated damages, and that a separate award should not be made. Notably Moore-Bick
L.J. in Rowlands v Chief Constable of Merseyside Police' cautioned that:

“... any injury for which compensation has been given as part of the award of basic damages should
not be the subject of further compensation in the form of an award of aggravated damages.”"

The trick is to differentiate the aggravated damages award from PSLA, and to counter the defendant’s
arguments, reference should be made to the Judicial College Guidelines which say:

“Claims relating to sexual and physical abuse usually include a significant aspect of psychiatric or
psychological damage. The brackets in this chapter provide a useful starting point in the assessment
of general damages in such cases. It should not be forgotten, however, that this aspect of the injury
is likely to form only part of the injury for which damages will be awarded. Many cases include
physical or sexual abuse and injury. Others have an element of false imprisonment. The fact of an
abuse of trust is relevant to the award of damages. A further feature, which distinguishes these cases
from most involving psychiatric damage, is that there may have been a long period during which the
effects of the abuse were undiagnosed, untreated, unrecognised or even denied. Aggravated damages
may be appropriate.”"

Enlightened guidance to the judiciary there!

Note also the definition in the Civil Procedure Rules: Aggravated damages are: “additional damages
which the court may award as compensation for the defendant’s objectionable behaviour” (emphasis
added).

Aggravated damages and negligence

It is interesting to consider the law relating to aggravated damages and negligence. Perhaps a case crying
out to be eligible for a claim for aggravated damages was Kralj v McGrath,” a decision by Woolf J., as
he then was, and subsequently approved by the Court of Appeal. The claimant claimed against her
obstetrician in negligence and breach of contract. She was giving birth to twins and whilst one had been
delivered successfully, the other was in a transverse position. In order to aid the delivery of the second
baby, her consultant manually rotated the baby inside the mother’s womb without any anaesthetic, causing
her intense pain. The child was delivered, but died of its injuries as a result. The Judge described the
consultant’s treatment of Mrs Kralj as “horrific” and “completely unacceptable”. Despite negligence being
found against the obstetrician (the facts of the case certainly fit the Rookes v Barnard test), the High Court
refused to award aggravated damages because the case was one of negligence. It occurs to me that the
case could also have been brought in trespass (surely the conduct complained of could have been
characterised as assault and battery), and had it been, I wonder if the Court’s decision would have been
different.

The Court of Appeal approved this decision in AB v South West Water," where it struck out the claimants’
claims for aggravated damages which were pleaded on the basis of the claimants’ indignation at the
defendant’s tortious conduct in a claim founded on public nuisance (so a non-intentional tort). Feelings

10 Rowlands v Chief Constable of Merseyside [2006] EWCA Civ 1773; [2007] 1 W.L.R. 1065; [2006] Po. L.R. 187.

! Rowlands [2007] 1 W.L.R.1065 at [26].

12 Judicial College, Guidelines for the Assessment of General Damages in Personal Injury Cases, 12th edn (Oxford: Oxford University Press, 2013)
at Chapter 4, “Psychiatric & Psychological Damage”.

13 Kralj v McGrath [1986] 1 All E.R. 54; (1985) 135 N.L.J. 913.

4 AB v South West Water Services Ltd [1993] Q.B. 507; [1993] 2 W.L.R. 507; [1993] 1 All E.R. 609.
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of anger and indignation were not a proper subject for compensation, the Court said, but of course
aggravated damages can be awarded for precisely that in defamation cases, and cases involving assault,
battery, false imprisonment and discrimination.

A 10 per cent uplift post-Jackson?

In Simmons v Castle," the Court of Appeal gave (revised) effect to Lord Justice Jackson’s proposals for
a 10 per cent increase in general damages which he felt would ameliorate at least some of the effects of
his civil justice reforms: “Accordingly” said the Lord Chief Justice, giving the verdict of the court:

“we take this opportunity to declare that, with effect from 1 April 2013, the proper level of general
damages in all civil claims for (i) pain and suffering, (ii) loss of amenity, (iii) physical inconvenience
and discomfort, (iv) social discredit, or (v) mental distress, will be 10% higher than previously, unless
the claimant falls within section 44(6) of LASPO.”"

Bearing in mind that aggravated damages are said to be a) compensatory and b) to compensate for
mental distress (as defined by the House of Lords in Broome v Cassell)"” does the 10 per cent uplift apply
to aggravated damages too? It must surely be arguable.

Relevant cases in which aggravated damages have been awarded

Let’s look at some recent cases where aggravated damages have been awarded, relevant to our claims.

G v Williams" (1995) was a claim for compensation for rape. General damages were awarded at £50,000
(by a jury), and these were the subject of the appeal by the defendant. The Court of Appeal recognised
that this was a high award in the circumstances (and of its time) but upheld the award in total by recognising
a PSLA element of £15,000, and aggravated damages of £35,000. It was noted that the defendant had
sought to defend the case against him by making allegations about the claimant’s character (which would
have amounted to defamation, Thorpe J. found) so this subsequent behaviour (as well as the tort itself)
was relevant.

Appleton v Garrett” (1997) concerned a dentist who had carried out grossly negligent and unnecessary
treatment on his patients amounting to intentional physical assaults. Aggravated damages were awarded
by Dyson J. who set a figure of 15 per cent of the general damages award for each claimant, which increased
their awards by between £1,050 and £2,040.

In Marriott v Parrington® (1999), the Court of Appeal dismissed an appeal against an award of £30,000
aggravated damages (and £25,000 general damages) in another rape case.

In Richardson v Howie™ (2005), aggravated damages were claimed by the claimant for a vicious assault
with a bottle by her boyfriend. The appellate tribunal suggested that it was no longer appropriate to
characterise an award for damages for “injury to feelings” as aggravated damages except in wholly
exceptional circumstances. Damages for “injury to feelings” may include compensation for indignity,
mental suffering, humiliation, distress, anger and indignation at the defendant’s conduct. These could be
subsumed in a general damages award and an award of aggravated damages was not appropriate on the
facts of this case. This seems an odd decision and out of step with previous and subsequent jurisprudence,

'3 Simmons v Castle (No.2) [2012] EWCA Civ 1288; [2013] 1 W.L.R. 1239; [2013] 1 All E.R. 334.

16 Simmons [2013] 1 W.L.R. 1239 at [50] (which replaced [20] of the Court of Appeal’s earlier judgment in the same case).
7 Broome [1972] 2 W.L.R. 645.

8 G v Williams , The Times, November 24, 1995.

19 Appleton v Garrett [1996] P1Q.R. P1.

2 Marriott v Parrington [1998] C.L.Y. 1509.

2! Richardson v Howie [2004] EWCA Civ 1127; [2005] PLQ.R. Q3; (2004) 101(37) L.S.G. 36.
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158 Journal of Personal Injury Law

but as a decision of the Court of Appeal it has force, and has yet to be disapproved. The best one can do
if it is raised by a defendant is confine its remit to the facts of that particular case.

In AT v Dulghieru” (2009), the court assessed damages for a group of young women who had been
trafficked and enslaved in prostitution. On top of general damages awards for what the women had suffered,
ranging from £82,000 to £125,000, aggravated damages of between £30,000 and £35,000 were awarded
because the defendants’ conduct was appalling, malevolent, and utterly contemptuous of the claimants’
rights. This was an example of the sort of exceptional conduct which would justify an aggravated award.

In BJM v Eyre” (2010), a 12-year-old boy had been groomed and sexually assaulted by one defendant,
then abducted and “sold” to another for the purposes of prostitution. He was repeatedly raped and subjected
to acts of depravity. Swift J. awarded £70,000 in general damages and considered an aggravated award.
She noted that the claimant had been treated “as a chattel to be bought, sold and used sexually”. He had
been threatened with grave physical harm if he did not comply with the defendant’s demands, and
blackmailed over images taken of him when engaging in sexual acts at the behest of the defendants. The
judge found that he had been “terrified”. The defendants had sought to deny their wrong doing at the
criminal trial for a substantial period of time and the claimant had faced the prospect of recounting his
abuse and humiliations in a criminal court. This was such a case where, if an award of aggravated damages
were not made, the claimant would not be properly compensated. However, the judge bore in mind that
the award was compensatory and not punitive and she was aware of the risk of double recovery. She
awarded £20,000.

In EB v Haughton™ (2011) Mrs Justice Slade awarded general damages of £28,000 for abuse suffered
in childhood but refused the claimant’s application for aggravated damages. She noted that whilst the
claimant was distressed at having to give evidence at the criminal trial, the defendant was acquitted on all
counts and it would be wrong therefore to take that into account. Whilst in no way minimising the
defendant’s despicable conduct towards her, not every case warranted an award of aggravated damages
and this was the case here. Compensation for the mental distress suffered was reflected in the general
damages award.

RAR v GGC (2012)” concerned a case of sexual abuse perpetrated by the claimant’s stepfather from
the age of 7 to 12. The abuse was most serious, and general damages were awarded of £70,000. The Judge
(Nicola Davies J) felt it appropriate to award an additional £10,000 by way of aggravated damages to
reflect the cruel manner in which the assaults had been committed. She cited the threats to the claimant—a
vulnerable girl—to send her to a children’s home if she did not comply with the step father’s sexual
demands, and noted that there was no escape as the claimant was abused in her own home. Further, the
taking of photographs of the claimant in compromising positions caused her additional humiliation and
distress. The judge made clear in her judgment that this did not represent a “double recovery” with the
general damages awarded.

In GLB v TH (2012),” £67,500 was awarded for PSLA for abuse suffered by the claimant at the hands
of her grandfather from the age of 11 to 16. £15,000 was awarded for aggravated damages because the
abuse represented an abuse of trust and in recognition of the emotional upheaval caused by the conflict
of emotions experienced: the claimant’s grandfather was, on the one hand, nice and kind and, on the other,
her abuser. There was also a loss of pride and self esteem caused by the abuse that was not compensated
by way of the PSLA award.

22 AT v Dulghieru [2009] EWHC 225 (QB).
2 BJM v Eyre [2010] EWHC 2856 (QB).
24 EB v Haughton [2011] EWHC 279 (QB).
2 RAR v GGC [2012] EWHC 2338 (QB).
26 GLB v TH [2012] EWHC 3904 (QB).
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X v Cornell (2013),” was another child abuse case. £37,500 was awarded by way of general damages,
and £5,000 awarded by way of aggravated damages because the test of “exceptional or contumelious
conduct” had been met.

We see from these that back in the 1990s, the Court of Appeal was upholding aggravated damages
awards in rape cases at well over the amount in fact awarded for “basic” general damages. The most recent
clutch of abuse cases in which awards have been made since 2009, reveal aggravated damages figures of
between, roughly, 15 per cent and 30 per cent of the PSLA award.

Exemplary Damages

Definition and the development of the recent common law

We return to Rookes v Barnard”® and Lord Devlin, for the beginning of the modern take on
exemplary—sometimes called punitive—damages. His lordship described exemplary damages as
“anomalous”, as they confuse the civil and criminal functions of the law. He felt constrained by precedent
from abolishing them altogether but managed to limit their scope by reclassifying many previous exemplary
awards as compensatory and therefore more properly renamed them as aggravated damages. There then
remained only three classes of case which could qualify for exemplary damages:

1) where there has been oppressive, arbitrary or unconstitutional action by servants of the
government;

2) where the defendant’s wrongful conduct was calculated by him to make a profit for himself
which may well exceed the compensation otherwise payable to the claimant; or

3) where expressly authorised by statute.”

In a further effort to limit their application, Lord Devlin decreed that they should only apply to torts
for which they had been previously awarded before 1964—which then ruled out more modern torts such
as discrimination claims. That ruling has not survived the House of Lords decision in Kuddas v Chief
Constable of Leicestershire.” It follows, therefore, that unlike aggravated damages, exemplary damages
can be awarded in cases of intentional and non-intentional torts, although it would be a rare case brought
in negligence alone which would satisfy the test. They are more likely to be awarded in cases of malicious
prosecution, false imprisonment and assault and battery. However, like aggravated damages, they must
be specifically pleaded.”

We will take these two different kinds of case in turn as either (and sometimes both) may apply to abuse
claims.

Oppressive, arbitrary or unconstitutional conduct

This has also been defined by Bingham MR in AB v South West Water” as “a gross misuse of power,
involving tortious conduct, by agents of the government.”

T Xy Cornell Unreported, August 1, 2013 (QB).

28 Rookes v Barnard [1964] 2 W.L.R. 269.

2 Of no application to the cases under consideration in this paper, but there are statutory remedies for exemplary damages in cases involving
conversion of goods and breach of copyright.

3 Kuddus v Chief Constable of Leicestershire [2001] UKHL 29; [2002] 2 A.C. 122; [2001] 2 W.L.R. 1789.

3L CPR 1.16.4(1)(c) again.

32 AB v South West Water [1993] 2 W.L.R. 507.
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An important point to note for us as child abuse lawyers is that the three descriptions of conduct are to
be read disjunctively.” The House of Lords in Broome™ said that “servants of government” should be
“widely construed” to include anyone exercising governmental power. We know that a water company,
set up under statute to supply water for a profit, does not discharge governmental functions, nor does it
act as an instrument or agent of the government (4B v South West Water).” The fact that in some situations
such a body could be judicially reviewed is “unhelpful” (Bingham MR) and the public law test is not the
same.

As the authorities will show, we know that exemplary damages can be awarded against police and
prison officers. Should they not be claimed in appropriate cases involving social workers, youth workers
on the local authority payroll and, for that matter, teachers in state schools? I can find no authorities on
this either way. Exemplary damages have however been awarded in cases of wrongful sex and racial
discrimination against public employers.™

Calculated to make a profit which exceeds the compensatory award

“Profit” can be extended as a definition “beyond money making” in the strict sense (said Lord Devlin in
Rookes) to include a case where the defendant seeks to make a gain by committing the wrong. “Calculated”
is where the defendant cynically pursues a course of conduct knowing it to be wrong, or reckless as to
whether it is wrong or not, because the advantages to him of going ahead, outweigh the risk involved.
Profits made in the usual course of business per se are insufficient to bring them into this category, but
there again they are “not intended to be limited to the kind of mathematical calculations to be found on a
balance sheet”.”” Think how this can apply to your cases: defendants who have made money out of
prostituting your client, or selling or exchanging pictures of them would definitely be covered here.

What about the head teacher or governors of a private school who cover up child abuse to prevent a
scandal, and ultimately save a loss in fee income? Catnic Components Ltd v Hill*® is authority for the
proposition that the actions of a defendant in seeking to save himself the loss he would otherwise suffer
if he refrained from committing the tort would bring him within the scope of the rule.

There is also authority (from Lord Diplock in Broome again) that an award of exemplary damages
should not be restricted to the actual financial gain made: they exist to teach the wrong-doer that “tort
does not pay”.

The risk of “over punishment”

Like aggravated damages, exemplary damages are discretionary, even if a case satisfies one of the tests.”
Indeed there may be a conflict—or a risk of “over punishment”—if the criminal law, or some other
regulatory sanction, has been invoked against the tortfeasor prior to the compensation claim being
considered. In Archer v Brown,” Pain J. felt that any previous punishment under the law in different
proceedings would be a matter going to the court’s discretion as to whether to award aggravated damages.
The Court of Appeal, in declining to award exemplary damages in AB v South West Water, referred to the
fact that the defendant had been convicted and fined for polluting a water supply. However in Ashgar v

3 See Huckle v Money 95 E.R. 768; (1763) 2 Wils. K.B. 206; Broome [1972] 2 W.L.R. 645, Holden v Chief Constable of Lancashire [1987] Q.B.
380; [1986] 3 W.L.R. 1107; [1986] 3 All E.R. 836.

3 Broome [1972] 2 W.L.R. 645.

35 AB v South West Water [1993]2 W.L.R. 507.

3¢ For a discussion of this topic see Ministry of Defence v Fletcher [2010] L.R.L.R. 25, in which in fact an initial award of £50,000 for exemplary
damages was overturned on appeal. The EAT gave guidance as to in what circumstances exemplary damages should be awarded in discrimination
claims. Interestingly an award of aggravated damages was upheld in that case, but reduced on appeal from £20,000 to £8,000.

37 Broome [1972] 2 W.L.R. 645.

38 Camic Components Ltd v Hill [1983] F.S.R. 512 at [539]-[540].

% Broome [1972] 2 W.L.R. 645, per Lord Hailsham.

0 Archer v Brown [1985] Q.B. 401; [1984] 3 W.L.R. 350; [1984] 2 All E.R. 267.
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Ahmed" the Court of Appeal upheld an award of exemplary damages in a case where the claimant had
been unlawfully and forcefully evicted from his home by his landlord. Even though the landlord was in
prison for what he had done, there was “a great deal more to the outrageous conduct which followed the
eviction which justified the judge’s finding”.

How to calculate awards of exemplary damages

There has been much more guidance from the courts as to the proper method of calculating exemplary
damages, mainly because many of the reported cases involve jury awards, following cases of wrongful
arrest and false imprisonment against the Police. Lord Devlin in Rookes pleaded for “moderation and
restraint” when making any award. Judges do seem to have taken this to heart!

Where two or more tortfeasors are sued together, and they are jointly and severally liable for the damages
award, the level of exemplary damages should be fixed to that which is necessary to punish the defendant
who bears the least responsibility for the tort.” This may be relevant in abuse cases where you are suing
the abuser directly as well as their employer or associate abusers. The court will be particularly concerned
with unfairness in punishing the least liable tortfeasor with an award of exemplary damages, as he may
be unable to reclaim this as against the other tortfeasor(s) by way of a contribution or indemnity, due to
their impecuniosity.

In addition, with multiple claimants, only one award is appropriate and later aggregated between all
claimants, although if the conduct has affected more than one claimant then that is likely to be taken into
account in the size of the award. Again, detailed guidance on this is given in Broome v Cassell. This of
course assumes that all claimants are represented in the same action. We know that that does not always
happen in our cases. There is no guidance about what happens in that situation, save that the Law
Commission opines that “the first past the post takes all” and once exemplary damages are awarded for
a wrong, such an award cannot be claimed by claimants in subsequent litigation.”

Relevant cases in which aggravated damages have been awarded

In Huckle v Money* (1763) the appeal court refused to upset an award of £300 awarded to a plaintiff who
had been falsely imprisoned for six hours, even though whilst he was incarcerated the defendant “had
used him very civilly by treating him with beef steaks and beer”. So in this case it was merely the wrongful
arrest and imprisonment by the defendant (a servant of the Government) which was sufficient in itself to
justify an exemplary damages award, confirming indeed that the three examples of bad conduct in the test
can be mutually exclusive. Having applied a retail prices index calculation to this sum, this would be
worth £38,360 in today’s money.” The size of such an award for such a wrong (six hours unlawful
detention) has not been matched as far as I can make out in more recent cases!

Most exemplary damages cases involve false imprisonment claims against the Police, and we will be
discussing those in the context of our next section on vicarious liability. However, also of note is a case
I have already mentioned: AT v Dulghieru (2009). This was the case where the defendants had trafficked
four women from Moldovia and forced them into prostitution to “pay their bond” for getting them to the
country. As well as general damages and aggravated damages, Treacy J. awarded the claimants exemplary
damages because the defendants had acted without any regard for the claimants’ rights with a view to
making profits beyond anything that could be subsequently recovered from them by way of the legal
process. The sums so far awarded were insufficient to show the defendants that their misdeeds did not

4 Asghar v Ahmed (1985) 17 H.L.R. 25

“ Broome [1972] 2 W.L.R. 645.

4 Law Commission, 4 ggravated, Exemplary and Restitutionary Damages (The Stationery Office, 1997), Law Com, No.247.
* Huckle v Money (1763) 2 Wils. K.B. 206.

ad Using the website www.measuringworth.com [Accessed July 15, 2014].
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pay, nor did the amount of compensation awarded by way of general and aggravated damages properly
mark the Court’s disapproval of their outrageous conduct. He awarded £15,000 each to the claimants (so
£60,000 aggregated), having had regard to the price charged by the defendants for the women’s services,
and the amount of the “bond” that each had been required to repay.

Also consider the recent case of Tanseem v Morley™ (2013), where defendant insurers in a road traffic
accident case, which was subsequently found to be “crash for cash” fraudulent, were awarded exemplary
damages against the fraudsters. The Judge felt that both the first and second categories of the test in Rookes
v Barnard had been established. It was further noted that the Police were (for some reason) not going to
prosecute. She awarded figures of between £1,000 and £2,000 as against each fraudster/defendant.

Vicarious liability

A common response to a claim for aggravated and/or exemplary damages against an institutional defendant
is that they cannot be recovered where the claim is brought against them in vicarious liability. That,
however, is just nonsense and should be swiftly rebuffed.

Vicarious liability is a doctrine of strict liability which is foisted on a defendant merely by virtue of his
relationship with the tortfeasor, i.e. by virtue of the tortfeasor being the employee, servant or agent of the
defendant, (or now by being in a relationship akin to employment with the defendant)” and by carrying
out the tort in a way closely connected to his job.” Once a claimant proves the employment relationship
and the close connection, vicarious liability is established. This means that the defendant steps into the
shoes of the tortfeasor for the purpose of the claim. Any damages which could be awarded against the
tortfeasor directly should fall to be paid by the employer. Certainly, that was the view of the Law
Commission when it reviewed this area of the law in 1997.%

In Racz v The Home Office” the claimant brought an action in tort alleging ill treatment by prison
officers. The question to be decided in that case was whether the Home Office was vicariously liable for
the prison officers’ actions on the facts which would give rise to a claim in misfeasance. The claimant
claimed compensatory damages and exemplary damages and neither the Court of Appeal nor the House
of Lords suggest that the doctrine of vicarious liability should not apply to both.

Vicarious liability is also a statutory remedy in certain cases. Section 2(1)(a) of the Crown Proceedings
Act 1947 declares that the Crown will be liable for the tortious conduct of its servants or agents. The
Police Act 1966 at 5.88 states:

“The chief officer of police for a police area shall be liable in respect of torts committed by his
constables under his direction and control in the performance of their functions in like manner as a
master is liable in respect of torts committed in the course of his employment and accordingly shall
in respect of any such tort be treated for all purposes as a joint tortfeasor.”

It could be argued by defendants that these statutory rights go beyond common law vicarious liability
and put the Government and chief constables on a different level to other employers, but all those statutes
are doing is re-stating the common law. It is, however, pursuant to s.88 of the Police Act that most of the
awards of exemplary damages are made. As such, cases can be seen as akin to child abuse cases (involving
issues of trespass to the person) and it is worth examining them.

In Thompson v Commissioner of Police for the Metropolis the Court of Appeal laid down some detailed
guidelines for assessing awards of exemplary damages which, in actions against the Police, were often

4 Tunseem v Morley , Unreported, September 30, 2013 (Central London County Court).

Y Various Claimants v Institute of the Brothers of the Christian Schools [2012] UKSC 56; [2013] 2 A.C. 1;[2012] 3 W.L.R. 1319.
8 Lister v Hesley Hall Ltd [2001] UKHL 22; [2002] 1 A.C. 215; [2001] 2 W.L.R. 1311.

4 Law Commission, 4 ggravated, Exemplary and Restitutionary Damages (The Stationery Office, 1997), Law Com, No.247.

3 Racz v The Home Office [1994] 2 A.C. 45; [1994] 2 W.L.R. 23; [1994] 1 All E.R. 97.

! Thompson [1997] 3 W.L.R. 403.
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awarded by juries and were subject to reduction on appeal. In giving its judgment, the court did comment
that exemplary damages should not be subject to the wrongdoing constable’s means as a way of limiting
the award. Equally, it was felt that exemplary damages should not be a windfall to the claimant, especially
where those damages were being paid out of public funds.

In Makanjuola v Metropolitan Police Commissioner™ the claimant was sexually assaulted by a police
officer who had threatened to make a report which was likely to lead to her deportation if she did not
comply with his demands. Whilst exemplary damages were awarded, it was felt that the officer was not
acting in the course of his employment and so it was only the officer, rather than his employer, who was
liable to pay them. Arguably this case would be decided differently today, as it pre-dates Lister and the
refinement of the doctrine of vicarious liability by way of the close connection test.

More recently, in Rowlands v Chief Constable of Merseyside Police,” a police officer was found to
have wrongly restrained, handcuffed and imprisoned the claimant and given false evidence against her to
secure a conviction. £6,000 in aggravated damages and £7,500 in exemplary damages were awarded
against the Chief Constable.

The case for reform

The Law Commission in its 1997 paper*™ highlighted the need for reform of both aggravated and exemplary
damages which it felt had become so confusing. Why shouldn’t aggravated damages apply to negligence
and breach of contract cases? It was noted that exemplary damages have been said to be an “anomalous”
civil remedy® and the power to award them “cries out for Parliamentary intervention™. However, when
the Department for Constitutional Affairs published its own consultation paper on damages in 2007 it
felt that exemplary damages should not be extended beyond the limited class of case in which it is currently
available, and aggravated damages also should remain as a compensatory remedy in its present form,
within its current narrow remit. There was no appetite for change.

In responding to the Law Commission’s request for reforming ideas in 2013, APIL pointed out that the
law relating to exemplary damages is “unprincipled and inconsistent”.* It called for more routine application
of these awards in cases involving the health and safety of employees: where an employer can be shown
to have operated without due regard for the health and safety of his employees in order to turn a bigger
profit, exemplary damages should be awarded routinely. It was noted that the criminal law leaves a gap
in such cases, with the Health and Safety Executive lacking the resources to prosecute all but the most
outrageous and serious breaches of the criminal code.

Whilst I accept that both aggravated and exemplary damages should have wider application, and would
benefit from reform, I hope I have illustrated that they can be properly claimed in many of the abuse cases
we deal with, and I recommend we all do so to enhance the awards we can secure for our most deserving
clients.

2 Makanjuola v Commissioner of Police of the Metropolis [1992] 3 Al ER. 617

33 Rowlands [2007] 1 W.L.R.1065.

4 Law Commission, Aggravated, Exemplary and Restitutionary Damages (The Stationery Office, 1997), Law Com, No.247.

35 Rookes v Barnard [1964] 2 W.L.R. 269, per Lord Devlin.

6 Riches v News Group Newspapers [1986] Q.B. 256; [1985] 3 W.L.R. 432; [1985] 2 All E.R. 845, per Stephenson L.J.

T Department of Constitutional Affairs, The Law on Damages (DCA, 2007) CP9/07.

8 APIL, The Law Commission’s Twelfth Programme of Law Reform: A response by the Association of Personal Injury Lawyers (October 2013).
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ADR, Mediation and How and Why it will be
Embraced by Personal Injury Practitioners and
Insurers

Tim Wallis'

& Alternative dispute resolution; Arbitration; Clinical negligence; Mediation; Online dispute resolution;
Personal injury claims

In this article Tim Wallis considers the direction of travel of ADR and mediation post-Jackson/LASPO
and then deploys the crystal ball to speculate how the personal injury sector will use ADR and mediation
in five years’ time.

Introduction

In 1990 alternative dispute resolution (“ADR”)' was barely thought of in this jurisdiction, although by
then it had been developing for well over a decade in parts of the United States. Around about this time
the ADR Group’ and Centre for Effective Dispute Resolution (“CEDR”)’ came into being and solicitor
Henry Brown* delivered a paper on this new subject to the Law Society.” By 1995 Lord Woolf gave ADR
a prominent position in “Access to Justice” and in 1999 ADR became part of the new Civil Procedure
Rules. Since that time mediation® has developed strongly in some sectors (although not personal injury)
and has received ever increasing support from the judiciary. In May 2014 a CEDR survey reported the
civil and commercial mediation market had grown to 9,500 mediations per annum.’ This is a tiny fraction
of the 1,016,801 personal injury claims registered by CRU for 2013/2014.° After the implementation of
the Jackson reforms a statement was made by Jackson L.J. in his preface to the 2013 White Book
Supplement. He said:

“The aim is that, in general, no case should come to trial without the parties having undertaken some
form of alternative dispute resolution to settle the case.”

Jackson L.J. reviewed personal injury mediation when preparing his costs report. He said:

“There is a widespread belief that mediation is not suitable for personal injury cases. This belief is
incorrect. Mediation is capable of arriving at a reasonable outcome in many personal injury cases,

* Tim Wallis, mediator and solicitor, is a member of the Civil Justice Council’s ODR Advisory Group, Chairman of Trust Mediation, Claims Portal
and GTA Technical Committee, director of Expedite Resolution and other mediation organisations and contributes the ADR section to the “White
Book™ and “APIL Personal Injury Law Practice and Precedents”. He can be contacted by email at tw@tim-wallis.co.uk or online at www.tim-wallis.co.uk.

!The Civil Procedure Rules define Alternative Dispute Resolution as “Collective description of methods of resolving disputes otherwise than through
the normal trial process”. The most commonly used form of ADR is mediation but the term includes many other forms of non-adjudicative dispute
resolution. https.//www.justice.gov.uk/courts/procedure-rules/civil/pdf/backmatter/glossary.pdf. [Accessed July 14, 2014.]

2 www.adrgroup.co.uk. [Accessed July 14, 2014.]

3 ywww.cedr.com [Accessed July 14, 2014], Centre for Effective Dispute Resolution.

4 http://www.pimseniormediators.co.uk/2011/henry-brown. [Accessed July 14, 2014.]

> This gave the Law Society a head start in the field which they spectacularly managed to squander, but that is another story.

© Mediation: A flexible process conducted confidentially in which a neutral person assists the parties in working towards a negotiated agreement of
a dispute or difference, with the parties in ultimate control of the decision to settle and the terms of resolution.

7 http://www.cedr.com/news/?item=The-CEDR-Mediation-Audit-2014-launches. [Accessed July 14, 2014.]

8 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/306064/cases-registered-cru-2013-14.csv/preview. [Accessed July
14,2014.]

? Civil Procedure, edited by The Right Honourable Lord Justice Jackson, 2013 edn (London: Sweet & Maxwell, 2013), First supplement, p.ix.
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and bringing satisfaction to the parties in the process. However, it is essential that such mediations
are carried out by mediators with specialist experience of personal injuries litigation.”"

This finding is supported by the settlement results of Trust Mediation:"

Calendar years 2008 2009 2010 2011 2012 2013 2014
% settlement rate'? 95% 85% 91% 89% 78% 92% 87%

As the first anniversary of Jackson/LASPO arrived many pundits and practitioners reviewed the impact
of the reforms and concluded that it was too early to reach a settled view in many areas. This is my general
view in relation to ADR. I believe that the combined effect of proportionality, case management, cost
budgeting, qualified one-way costs shifting (“QOCS”), Mitchell procedural issues and the move away
from the hourly rate, will result in an increased uptake of mediation and other forms of ADR. Although
it would be premature to test that prediction, there are some clear indicators of the direction of travel. In
this article I will explore them and then take a look ahead to the five-year horizon.

The direction of travel of ADR and mediation post-Jackson/LASPO

One tangible result of the Jackson report was the publication of “The Jackson ADR Handbook”." This is
a judicial bench-book (like the Judicial College “Guidelines for the Assessment for General Damages in
Personal Injuries™)" for the judiciary and practitioners which will no doubt focus attention on ADR and
mediation during case management and cost management hearings. One of the objectives for the handbook
was that it should be authoritative and it was endorsed as such by the Court of Appeal shortly after
publication."

Another post-Jackson change is that, when considering directions, the court can now consider making
an order that the parties consider ADR (including mediation) using a direction in the form of Standard
Directions Model Paragraph A03-ADR.doc. This can be done at the time of giving standard directions or
otherwise, in the following terms:

“2) At all stages the parties must consider settling this litigation by any means of Alternative
Dispute Resolution (including Mediation); any party not engaging in any such means proposed
by another must serve a witness statement giving reasons within 21 days of that proposal;
such witness statement must not be shown to the trial judge until questions of costs arise.”'

Such orders are (in the experience of my mediation practice) influential. The combination of “nailing
the colours to the mast” within 21 days in respect of the reasons not to mediate, coupled with the prospect
of a costs sanction, pushes the parties to do what the court wants them to do, that is to say to give ADR
careful consideration in accordance with the authorities. Two recent cases demonstrate what the court is
now looking for and what is, and is not, acceptable.

10<«Jackson Report” (The Right Honourable Lord Justice Jackson Review of Civil Litigation Costs: Final Report (HMSO, 2010), Executive Summary,

at P.l(iii)], p.361).
Vwww. TrustMediation.org.uk [Accessed July 14, 2014]; Trust Mediation, a specialist personal injury mediation provider, was co-founded by Tim

Wallis and others in 2008.

12 Cases settled at or shortly after mediation. Note, it is generally the case that only difficult claims are referred to mediation, so the settlement rates
should be viewed in this context.

13 Susan Blake, Julie Browne, and Stuart Sime, The Jackson ADR Handbook (Oxford: Oxford University Press, 2012).

1 Judicial College Guidelines for the Assessment for General Damages in Personal Injuries, 11th edn (Oxford: Oxford University Press, 2012).

'S PGF IT S4 v OMFS Co 1 Ltd [2013] EWCA Civ 1288; [2014] 1 W.L.R. 1386; [2014] 1 All E.R. 970 at [30] and [34].

1o http://www.justice.gov.uk/courts/procedure-rules/civil/standard-directions/list-of-cases-of-common-occurrence/menu-of-sd-paragraphs [ Accessed
July 14,2014].
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In PGF II SAv OMFS Co 1 Ltd" the Court of Appeal found that silence in the face of an offer to mediate
was, as a general rule, unreasonable and, as such, should be visited by a costs sanction. Briggs L.J. said
that the Court of Appeal:

“... sends out an important message to civil litigants, requiring them to engage with a serious invitation
to participate in ADR ...”

He added that:

“The court’s task in encouraging the more proportionate conduct of civil litigation is so important

in current economic circumstances that it is appropriate to emphasise that message by a sanction
9518

In Garritt-Critchley v Ronnan" the Court heard that the defendants consistently refused to mediate.
The Court said this was unreasonable and consequently made an order for indemnity costs.

The message from these cases is clear but there is, perhaps, more to them than might at first meet the
eye. The judiciary is now “mediation savvy” and well able to sort the wheat from the chaff when evaluating
reasons for declining mediation. Gone are the days when an advocate could briefly answer one or two of
the Halsey tests™ and have the judge meekly accept, without more, the assertion “this claim is not suitable
for mediation”. It is informative to review how knowledgeable the judges have become.

The PGF case at first instance was heard by Recorder Stephen Furst QC, sitting as a Deputy High Court
Judge.” The fact that he has had practical experience of mediation can be seen from many points in the
judgment. The defendant, seeking to avoid a costs sanction, argued that it would have been too early to
mediate at the time suggested on the grounds that its expert evidence was not then available. Recorder
Furst responded:
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“Experience suggests that many disputes, even more complex disputes than the present, are resolved
before all material necessary for a trial is available. Either parties know or are prepared to assume
that certain facts will be established or, during the course of the mediation, such information is made
available, often on a without prejudice basis. The rationale behind the Halsey™ decision is the saving
of costs, and this is achieved (or at least attempted) by the parties being prepared to compromise
without necessarily having as complete a picture of the other party’s case as would be available at
trial.”

In short, you do not need a trial bundle to mediate any more than you need one to settle a claim.
In Garritt-Critchley H.H. Judge Waksman QC analysed and disposed of a series of reasons not to
mediate, concluding:

“It was a continuing failure to engage with the [ADR] process from the word go and the reasons that
have been given simply don’t stack up and don’t accord with the authorities in my view.”

Neither of these cases involved personal injury claims, but in light of the following passages from
Garritt-Critchley it may be difficult to suggest they do not apply to such claims:

. The trial on liability would be a “... very fact intensive and evidence intensive exercise
where the court would have to judge the credibility of their witnesses and look at the
importance or otherwise of contemporaneous documents and the commercial sense or

7 PGF 11 SA v OMFS Co 1 Ltd [2014] 1 W.L.R. 1386.

18 PGF I S4 v OMFS Co 1 Ltd [2014] 1 W.LR. 1386 at [56].

19 Garritt-Critchley v Ronnan [2014] EWHC 1774 (Ch), per HH Judge Waksman QC sitting in the Chancery Division, Manchester District Registry.
20 Halsey v Milton Keynes General NHS Trust [2004] EWCA Civ 576; [2004] 1 W.L.R. 3002; [2004] 4 All E.R. 920 at [16] et seq.

2 PGF 11 SA v OMFS Co I Ltd [2014] 1 W.L.R. 1386.

2 Halsey [2004] 1 W.L.R. 3002.
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otherwise of each side’s case. That is classically a case where both parties needed to engage
in a risk analysis as to whether their side of the coin would be accepted or not”.

. On quantum: ... there was an obvious sliding scale of a compensatory award if the claimants
succeeded ... This was a case where the services of an expert, therefore a matter of opinion,
was required, in order to see what the range of awards would be and ... the range was really
very considerable indeed.”

. Therefore, this was “... a classic matter where mediation should be considered because there
is ample room for manoeuvre within the wide range of possible quantum scenarios”.

The above describes the issues in many of the personal injury claims that the writer has mediated. It
certainly describes the numerous cases seen by Trust Mediation where causation is in issue and where
psychiatric evidence is an important feature of the case.

Before leaving Garritt-Critchley, it may be useful to give one further demonstration of the response of
“mediation savvy” judiciary to “get out of mediation” arguments. It is often suggested, and was here, that,
pursuant to the Halsey tests,” mediation would not have had a reasonable prospect of success because the
party rejecting mediation had extreme confidence that it would succeed at trial. In response to this, the
Court noted that if the defendant was so confident:

“... then it is surprising that no application for summary judgment was ever made, which it was not.”

That a party thinks it has a watertight case is, said the court, the frame of mind of so many litigants.

The anecdotal evidence from mediators is that, post-Jackson, referrals to mediation are increasing. The
matters explored above are not inconsistent with this. The 2014 CEDR audit mentioned above™ related
to the entire mediation market and this reported a nine per cent rise in mediations since the last survey in
2012. The direction of travel seems clear to me, but how will that play out over the longer term?

How will the personal injury sector use ADR and mediation in five years’ time?

Five years is a long time, particularly given the quantity and speed of change that we are currently
experiencing. It is said that computing power doubles every five years.” Some time ago I stopped saying
that the pace of change in civil litigation continues to accelerate, because it became a statement of the
B*#xExE obvious. In my view, and I say this in broad terms because five years is a long period on which
to stick your neck out, there will be a very significant move towards more collaborative and efficient ways
of dealing with claims. This move, which will in some ways be seen as a move towards private justice,
will be instigated by the parties and their advisers as a result of pressure from three different directions.

First, the impact of the Jackson reforms. This, as mentioned above, is the combined effect of
proportionality, case management, cost budgeting, QOCS and damages-based agreements, Mitchell
procedural issues and the move away from the hourly rate.

Secondly, the effect of alternative business structures entering the sector, the continuing consolidation
of the market and the consequent increase in competition.

Thirdly, the continuing deterioration of the court service as fiscal cuts bite, the court staffing situation
becomes more pronounced, court fees increase and judges’ lists grow.

These pressures will inevitably place a new commercial focus on the manner in which claims are dealt
with. A strongly adversarial approach funded by the hourly rate mechanism may be the best way of dealing
with test cases, but is not the most efficient way of routinely dealing with claims. Competition between

3 Halsey [2004] 1 W.L.R. 3002.
24 hitp./www.cedr.com/news/?item=The-CEDR-Mediation-Audit-2014-launches. [ Accessed July 14, 2014.]
% http://en.wikipedia.org/wiki/Moore’s_law. [Accessed July 14, 2014.]
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claims organisations will drive them (and will also drive insurers) to find their own solutions and these
solutions will probably include several or all of the following.

A facilitated approach to claims handling

Examples of this are the Multi-Track Code,” the approach advocated by Bill Braithwaite QC in “Court-free
catastrophic claims: management and resolution or catastrophic injury claims without recourse to the
courts”,” and the Dutch Code of Conduct for Handling Personal Injury Claims.” These approaches have
a common denominator, namely the parties wish to go outside the court system to achieve objectives that
system does not enable them to fulfil. Those objectives may be positive (such as the desire to use a
facilitator who is a specialist or factors such as control, speed and privacy) or negative (such as the desire
to avoid an inefficient court system).

Avoiding the court in this way is not a novel concept. Well established precedents include the Iron
Trades Deafness and Coal Workers Pneumoconiosis schemes™ and the Alder Hey class action relating to
retained organs, which was stayed for settlement by mediation.” A United States example is a feature of
their civil justice system known as the special master.’'

Arbitration

Andrew Ritchie QC, Chair of the Personal Injuries Bar Association, has suggested that personal injury
claims be arbitrated and is consulting on a scheme called PICARBS.” He lists the following advantages:

“Advantages for Claimants, personal injury and clinical negligence arbitration
1. Justice:

You can choose your arbitrator. All PICARBS arbitrators are experienced personal injury
and/or clinical negligence silks. Your arbitration will not be run by a District Judge or higher
judge with little or no experience of personal injury law.

2. Control and flexibility:

You can agree the procedure, the timetable, the directions and the issues with the Defendants.
You only use the arbitrator when you need to.

3. No striking out:

Your case will not be struck out for minor procedural default. The PICARBS service is run
under the Arbitration Act 1996 guided by the Civil Procedure rules before 1.4.2013, in which
the overriding objective was justice between the parties.

4. Most cases settle:

Around 90 per cent of personal injury claims are settled.

2 http://www.apil.org.uk/multi-track-code. [ Accessed July 14, 2014.]

27 Bill Braithwaite QC, “Court-free catastrophic claims: management and resolution or catastrophic injury claims without recourse to the courts”,
[2013] J.P.I.L. 190-195.

8 http://papers.ssrn.com/sol3/papers.cfin?abstract_id=976371 .[Accessed July 14, 2014.]

» http://www.publications.parliament.uk/pa/cm200506/cmhansrd/vo061010/halltext/61010h0010.htm; http://www.guildhallchambers.co.uk/files
/CONDUCTINGANINDUSTRIALDISEASECLAIM pdf. [Accessed July 14, 2014.]

30 http://www.cedr.com/solve/studies/?param=105. [ Accessed July 14, 2014.]

3 http://www.law.cornell.edu/wex/special_master. [Accessed July 14, 2014.]

32 hitp.//www.picarbs.co.uk/index_files/thearbitrationrules.htm. [Accessed July 14, 20141; hitp.//www.litigationfutures.com/news/pi-firms-could
-bypass-courts-agree-arbitrate-wake-mitchell. [Accessed July 14, 2014.]
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5. Speed:
You control the speed of the case by agreement with the Defendants.
6. Early Neutral Evaluation:

When you are ready, ask the arbitrator to make a neutral evaluation of your personal injury/
clinical negligence claim then you can decide whether to settle it at that level.

7. No Court Fees:
There are no court costs. The Defendants pay the arbitrators fees until the case is settled or
determined.

8. No costs budget caps:

There is no requirement for costs budgeting in advance and no capping of costs at the start
of the case. You prepare the case in the best way you can for the claimant.

9. Lower cost and certainty:

You agree your hourly rates (and theirs) with the Defendants at the start.
10. Defence legal costs:

Are capped at 20 per cent of damages.
I1. Limited appeal costs:

You agree to be bound by the arbitration decision. Limited appeals are available under the
Arbitration Act 1996.”

Practitioners and insurers are reticent to voluntarily instigate change and some bold decisions will be
required to adopt such a scheme. I submit that whether or not it is used will depend upon the extent to
which the pressures that I have listed above come to bear upon the parties and their advisers.

Greater use of mediation

The case reports mentioned above focus on judicial encouragement to mediate and sanctions for failure
to do so. During the period 1990 to date, most personal injury practitioners have been reticent about the
use of mediation and there has been a tendency to resist opponents’ suggestions to mediate and even
judicial encouragement to mediate. The result of the pressures outlined above is that a change of approach
is highly likely.

There are already a small number of solicitors and counsel (more defendants than claimants) who
regularly instigate personal injury mediation and certain types of claims are recognised as particularly
suitable for mediation. These include:

. stress claims;”

. claims involving a psychiatric/psychological element;

. all or nothing claims;

. claims where there is a very large difference between the figures in the schedule and
counter-schedule;

33 See Vahidi v Fairstead House School Trust Ltd [2005] EWCA Civ 765; [2005] E.L.R. 607.
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. multi-party (be they multi-claimant, multi-defendant, multi-insurer or any combination of
these);

. claims involving a high emotional component (fatal, children claims);

. claims involving a “difficult” party or lawyer;

. the situation where speed or privacy is particularly important to one party; and

. claims which should have settled but have not;

Another indicator of the development of mediation in this field is the fact that the Association of Personal
Injury Lawyers (“APIL”), together with the Motor Accident Solicitors Society (“MASS”) and the Forum
of Insurance Lawyers (“FOIL”), is working on a joint directory of mediators for members.

Looking abroad, some states in the United States started using ADR many years before the idea appeared
this side of the Atlantic, which makes it useful to look across “the pond” and see how it is developing
there now. New York has recently responded to a backlog of commercial cases by introducing a new
scheme which will see one in five new cases automatically referred to mandatory mediation. One of the
main drivers for this has been the companies concerned in the litigation and their in-house lawyers. A
litigator** who helped draft the rules, said:

“One of the things companies are looking for when assessing where to bring their disputes is how
court systems help them resolve those disputes faster. For most companies, the longer a case drags
out the more uncertainty and costs they will encounter.”*

These commercial drivers will not only apply to defendants. The CFA introduced us to risk sharing and
as the hourly rate becomes less common all lawyers will be under pressure to look at different ways of
doing things. I noticed, during my studies of mediation in the United States over 20 years ago, that half
of the personal injury mediations there were instigated by plaintiffs’ attorneys working on contingency
fees.

(I will not yield to the temptation to divert from the objectives of this article and discuss the access to
justice argument that obviously surfaces at this point. Suffice to say: (a) that mediation only works if,
absent a fair and reasonable settlement, the party seeking a better settlement than that offered at mediation
can proceed to trial; but (b) claimants like mediation and given a free choice usually prefer it rather than
trial.)

Online dispute resolution

The growing importance of online dispute resolution (“ODR”) has been recognised by the Civil Justice
Council (“CJC”) which has appointed an ODR Advisory Group, chaired by futurologist Professor Richard
Susskind. The group, which is considering civil and commercial claims with a value up to £25,000, is due
to report to the CJC late in 2014.% Susskind said in 2013:

“In the long run I expect [ODR] to become the dominant way to resolve all but the most complex
and high value disputes.””’

In 2013 the European Union confirmed its longstanding interest with ADR with the publication of
Directive 2013/11 and Regulation 524/2013.%

3% paul D. Sarkozi, Tannenbaum Helpern Syracuse & Hirschtritt LLP.

35 pete Brush “NY Launches Mandatory Commercial Case Mediation Program” (June 25, 2014), Law360, Attp://www.law360.com/legalindustry
/Jarticles/551719/ny-launches-mandatory-commercial-case-mediation-program. [ Accessed July 14, 2014.]

36 Catherine Baksi, “Civil Justice Council explores online dispute resolution” (April 25, 2024), Law Gazette, http://www.lawgazette.co.uk/law/civil
~justice-council-explores-online-dispute-resolution/5040975.article. [ Accessed July 14, 2014.]

37 Richard Susskind, Tomorrow’s Lawyers: An Introduction to Your Future, (Oxford: Oxford University Press, 2013).

38 Directive 2013/11 on alternative dispute resolution for consumer disputes and amending Regulation 2006/2004 and Directive 2009/22 [2013] OJ
L165/63; Regulation 524/2013 on online dispute resolution for consumer disputes and amending Regulation 2006/2004 and Directive 2009/22
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ODR is a very broad term, which has no agreed definition. It can be described as the use of information
and communications technology (“ICT”) to help parties resolve their disputes. This description is rather
broad, however, because we have to recognise that ICT is also changing traditional dispute resolution.
Examples are case management and workflow software, email, court telephone conferences, the County
Court Money Claim Centre and the Claims Portal.

ODR includes, but is wider than, online ADR. Online ADR already exists in various forms such as
online mediation® and online arbitration.” Other forms of ADR such as expert adjudication, internal
complaints systems and ombudsman services can equally be provided online (and probably are). Online
ADR is usually about automating existing (albeit alternative) approaches and using ICT to provide
efficiency savings as the quid pro quo for avoiding the cost of face-to-face meetings. It may be easy to
criticise this approach, on the grounds that it provides a lower quality of justice, but it should also be
recognised that people and organisations are becoming accustomed to the internet (78 per cent of the
population 14 years and over are online)"' which brings with it the ability to complete transactions very
quickly. Indeed, the main driver of the growth of online ADR was most probably the need for a solution
to disputes which arose from online (and often international) transactions. Examples are the eBay and
PayPal dispute resolution services, which are said to resolve around 60 million disputes a year.” To anyone
who feels this is all a far cry from how we deal with claims now, the questions I pose are: what services
do tomorrow’s court users want and where are the pressures referred to above going to push us?

Before dealing with those questions we should perhaps take a look at another, more important, aspect
of ODR. Neutrals in dispute resolution, such as a judge or a mediator, are sometimes referred to as the
third party. The potential role for technology in actively assisting in the dispute resolution process has
been recognised by the suggestion that technology be referred to as the “fourth party”.* Technology can
assist with the preparation for dispute resolution and, in some instances, deal with the entire dispute
resolution without any third party involvement.

Examples of the former include problem diagnosis, case profiling and analysis, outcome suggestions
and heuristics.* Algorithms® are used so that technology can carry out steps that would otherwise be taken
by other means. An example of this is the Juripax* online mediation system, which poses a series of
questions to the parties for a mediation as part of an intake process. This is a diagnostic phase which
enables the parties to specify their issues, concerns and possible suggestions for resolution. The intake
forms are laid out as a so-called decision tree. This ensures that only those questions are shown that are
relevant for the specific case in question. In the case of a divorce, for example, where the divorcing couple
has no children, the questions related to children are automatically excluded.

(Regulation on consumer ODR) [2013] OJ L165/1; http://www.civilmediation.org/news/eu-directives-on-consumer-adr-in-place-by-2015/80. [ Accessed
July 14,2014.]

3}; www.modria.com. [Accessed July 14, 2014]; www.themediationroom.com [ Accessed July 14, 2014]; www.odro.com www.juripax.com. [ Accessed
July 14,2014.]

% http://www.wipo.int/amc/en/arbitration/online/index.html [Accessed July 14, 2014]; https.://www.equibbly.com/ [ Accessed July 14, 2014]; www
.modria.com. [Accessed July 14, 2014.]

“! William H. Dutton, Grant Blank and Darja Groselj, Cultures of the Internet: The Internet in Britain. Oxford Internet Survey 2013 Report (Oxford:
Oxford Internet Institute, 2013).

#2C.Rule and C. Nagarajan, “Leveraging the Wisdom of Crowds: The eBay Community Court and the Future of Online Dispute Resolution”, AC
Resolution (2010). See also http.//www.uncitral.org/uncitral/commission/working_groups/3Online_Dispute Resolution.html. [Accessed July 14,2014.]

“E. Katsh and J. Rifkin, Online Dispute Resolution: Resolving Conflicts in Cyberspace, (San Francisco, Jossey-Bass, 2001)

# “Heuristic ... refers to experience-based techniques for problem solving, learning, and discovery that give a solution which is not guaranteed to
be optimal. Where the exhaustive search is impractical, heuristic methods are used to speed up the process of finding a satisfactory solution via mental
shortcuts to ease the cognitive load of making a decision. Examples of this method include using a rule of thumb, an educated guess, an intuitive
judgment, stereotyping, or common sense. In more precise terms, heuristics are strategies using readily accessible, though loosely applicable, information
to control problem solving in human beings and machines.” http://en.wikipedia.org/wiki/Heuristic.[ Accessed July 14, 2014.]

3 “In mathematics and computer science, an algorithm ... is a step-by-step procedure for calculations. Algorithms are used for calculation, data
processing, and automated reasoning.” http://en.wikipedia.org/wiki/Algorithm. [Accessed July 14, 2014.]
46 www,juripax.com. [Accessed July 14, 2014.]
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An example of how an ODR platform deals with the dispute resolution as “fourth party”, without
intervention of any neutral third party, is automated negotiation or “blind bidding.” This is an online
negotiation process for settling quantum only claims. The parties agree to make settlement bids on the
basis that they will only be disclosed under certain conditions. If the bids come within a percentage range
(or within a certain amount of money) the claim is settled at the mid-point between the two offers. If
settlement is not reached, the bids remain secret and the claim proceeds with neither party having revealed
its position. Cybersettle was a leader in this approach which it has used extensively in the United States.”

This may seem futuristic, but, in looking ahead five years, it seems to make sense to look at what is
already happening in some places. It then becomes a fairly easy prediction that what is already happening
elsewhere is quite likely to be adopted here within the next few years.

Conclusion

Those of us working in civil litigation have just been through a time of unprecedented change, the full
consequences of which are yet to be felt. This is against the background of an ongoing information
technology revolution. Innovation and collaboration are becoming more highly prized. The ability to move
outside the comfort zone, both individually and as organisations, is more important than ever. Claims

M http://www.cybersettle.com/about-us. [Accessed July 14, 2014.]
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handling will change very considerably over the next five years. A major feature of this will be seeing
resistance to change replaced by a desire to provide for access to justice by finding better ways of doing
what our clients demand of us.*
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81 acknowledge the input of the following to my recent learning on the subject of ODR: P. Cortés, “Developing Online Dispute Resolution for
Consumers in the EU: A Proposal for the Regulation of Accredited Providers” Int. J. Law Info. Tech. (2011), 19(1): 1-28; International Computer
and Internet Contracts and Law, (London: Sweet & Maxwell); Graham Ross (presentation to the Civil Mediation Council annual conference, May
2014); and Brian Hutchinson (presentation to the Civil Mediation Committee Academic Committee, October 2013).
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Binding the State: Coroner’s Powers to Investigate
Helen Blundell

¢ Confidential information; Disclosure; Duty to undertake effective investigation; Employment records;
Inquests; Tax administration

Helen Blundell looks at the decision in R. (on the application of HMRC) v HM Coroner for Liverpool' in
which the High Court confirmed HMRC and other state agents’ obligations to produce documents for
coroners.

In October 2013 Mr Roderick Carmichael died at the University Hospital, Aintree. At his inquest, André
Rebello, the Senior Coroner for the City of Liverpool (“the Coroner”) noted the history of exposure to
asbestos and lung disease and requested that Her Majesty’s Revenue and Customs (“HMRC”) supply him
with details of Mr Carmichael’s work history.

When the Coroner’s investigation was reviewed in December 2013, it became apparent that HMRC
had not responded to the Coroner’s direction that it should disclose details of Mr Carmichael’s working
history.

Unfortunately, HMRC had recently made an abrupt about-turn in its policy on supplying work histories.
Since November 2013, it had refused to supply this information to anyone other than the employee without
a High Court order, citing s.18(2)(h) of the Commissioners for Revenue and Customs Act 2005 (“CRCA
2005”) as the reason.

Officials of HMRC have a duty of confidentiality in relation to information held by them. Section 18
of the CRCA 2005 sets out the exceptions to that duty. In full it states:

“18 Confidentiality

€)) Revenue and Customs officials may not disclose information which is held by the Revenue
and Customs in connection with a function of the Revenue and Customs.
2) But subsection (1) does not apply to a disclosure

(a) which -
6] is made for the purposes of a function of the Revenue and Customs, and
(i1) does not contravene any restriction imposed by the Commissioners,

(b) which is made in accordance with section 20 or 21,

(©) which is made for the purposes of civil proceedings (whether or not within the

United Kingdom) relating to a matter in respect of which the Revenue and Customs
have functions,

(d) which is made for the purposes of a criminal investigation or criminal proceedings
(whether or not within the United Kingdom) relating to a matter in respect of which
the Revenue and Customs have functions,

(e) which is made in pursuance of an order of a court,

" Helen Blundell is the Legal Services Manager at The Association of Personal Injury Lawyers in Nottingham. APIL were the intervening party in
the case. She can be contacted by email at helen.blundell@apil.org.uk.

'R, (on the application of Revenue and Customs Commissioners) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin); [2014] B.T.C. 28.
Represented with the defendant were: the Estate of Mr Roderick Carmichael (Deceased) (interested party) and The Association of Personal Injury
Lawyers (intervening party).
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® which is made to Her Majesty’s Inspectors of Constabulary, the Scottish inspectors
or the Northern Ireland inspectors for the purpose of an inspection by virtue of
section 27,

(2) which is made to the Independent Police Complaints Commission, or a person
acting on its behalf, for the purpose of the exercise of a function by virtue of section
28, or

(h) which is made with the consent of each person to whom the information relates.”

In an apparent re-interpretation of s.18(2)(h) of the CRCA 2005, HMRC indicated that it required “the
consent of each person to whom the information relates” before the work history information could be
disclosed. As this was unlikely to be possible, due to the lapse of time since many of these employees had
worked for the relevant companies or individuals, HMRC needed the protection of a High Court order
(CRCA 2005 s.18(2)(e)) before releasing the information, or risk committing a criminal office. For those
dealing with employees who had died, this meant that the personal representatives, and now it seemed,
even the Coroner, would have to start court proceedings to obtain what had, before November 2013, been
supplied upon request.

The Coroner issued a notice under s.32 and Sch.5 of the Coroners and Justice Act 2009 (CJA 2009),
requiring HMRC to supply the work history information relating to Mr Carmichael, or to attend to give
evidence at the inquest in January 2014. HMRC refused to comply with the notice, arguing that the
coroner’s notice did not satisfy the provisions of s.18(2)(e) (it was not an order of the court) and so did
not bind the Crown at all. HMRC invited the Coroner to withdraw the notice. He declined to do so and
HMRC reiterated that in its view, the notice did not bind the Crown and that it would not be attending the
inquest. Further Sch.5 notices were issued by the Coroner.

In a remarkable turn of events, HMRC then issued judicial review proceedings against the Coroner and
obtained an interim order that the Sch.5 notices issued by the Coroner would have no effect until the
determination of the judicial review.

At this point, APIL applied to intervene so that it could make written representations. APIL adopted a
neutral stance in the judicial review, outlining the wider implications of HMRC’s position and submitting
that arts 2 and 6 of the European Convention on Human Rights (“ECHR”) were engaged.

Context

The ramifications of what began as one inquest and a request for information were wide. The Coroner
indicated in his evidence that there were “2,756 conclusions of Industrial Disease from Inquests in 2012
(nine per cent of inquests) and of course many more where there was a determination of a death by natural
causes, but a suggestion of industrial disease at the outset.

Before the implementation of major sections of the CJA 2009 in July 2013, the Coroner’s powers to
investigate and call witnesses had been limited. All that changed with the CJA 2009 and the emphasis
now lies upon investigation rather than simply conducting the inquest. Coroners have new powers to
obtain the evidence they need for investigations. The restrictions being that the Coroner cannot require:
anything which could not be required by a civil court; evidence incompatible with European Law; and
anything which comes under the doctrine of public interest immunity which applies to the Coroner’s
investigations and inquests.

The Coroner’s stance was that the

“legislative changes were clearly intended to strengthen powers and duties of the coroners in order
to ensure that the system was robust and able to play a significant part in satisfying the State’s

’R. (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [52].
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procedural obligation under art.2 ECHR and provide the Coroner with a power to investigate and
determine which deaths may have occurred in breach of Article 2.

The courts have held that an inquest can fulfil the art.2 obligation for an effective investigation. By
comparison, where there has been a death in police custody, (a public authority), then art.2 is clearly
engaged. This analogy had implications for the present judicial review.

The Coroner argued that HMRC is clearly a public authority within the meaning of s.6 of the Human
Rights Act 1988: “Acts of Public Authorities”. As such, in his view, the CJA 2009 “encroaches on the
property, rights, interests and privileges of the Crown” and that being so, then it binds the Crown by
necessary implication.

Mr Carmichael’s counsel argued in his skeleton that in passing the CJA 2009, Parliament could:

“be assumed to have legislated so as to advance, rather than to defeat, the fundamental rights inherent
in Article 2, including that of investigation.”

And, given that Parliament was legislating to address deaths in State detention (amongst other things):

“that Parliament intended the investigatory power of HM Coroner to extend to such deaths. It cannot
have been intended that organs of the State would be immune from producing documents and immune
from being called as witnesses, and that the investigatory powers of a Senior Coroner would be
limited to dealing with non-Crown persons only.”

“Necessary implication”

This powerful argument was accepted by Lord Justice Gross and Mr Justice Burnett in their judgment
handed down on May 21, 2014.
In their judgment, they outlined the issues as follows:

. Does Sch.5 to the CJA 2009 bind the Crown so that HMRC was bound to comply with the
Notices by virtue of s.18(2)(e) of the CRCA 2005 and, therefore, entitled so to comply?
(“Issue (I): The principal issue™).

. If the answer to Issue (I) is “no”, was HMRC entitled to supply the occupational history
requested in the notices under any of the other disclosure gateways contained in s.18(2)(a)
and/or s.18(2)(h) and/or s.18(2)(b) read with s.20(1) and (6) of the CRCA 2005? (“Issue
(IT): Other disclosure gateways”).

. Separately, can a disputed notice under Sch.5 of the CJA 2009 be ignored and, if not, what
should be done pending the substantive determination of the validity of the Notice? (“Issue
(III): The interim position”).

All parties agreed that Sch.5 CJA did not expressly bind the Crown, so the question the Court had to
consider was whether, instead, Sch.5 binds the Crown by necessary implication?

The key to answering this question lies in the history of the coronial system and the recent reforms
introduced by Parliament. Having identified in the Home Secretary’s 2004 position paper, Reforming the
Coroner and Death Certification Service,' that “the Coroner currently has no statutory power to enter
premises or to seize documents,” a draft Bill was published in June 2006: Improving death investigation
in England and Wales. The foreword indicated that:

3 Article 2 ECHR provides a right to life and case law imposes an investigative obligation upon the State.
*Home Office, Reforming the Coroner and Death Certification Service: A Position Paper (The Stationery Office, March 2004) Cm.6159.
°R. (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [63].
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“the Bill will modernise the processes for coroners’ investigations and inquests and give coroners
new powers to obtain the evidence they need for investigations.™

Those powers, their wording unchanged, are now to be found in Sch.5 of the CJA 2009. By the time
the Government had published its 2006 draft Bill, it was clear that the Coroner’s investigation and inquest
provided the mechanism which enabled the United Kingdom to comply with its procedural obligations
under art.2 of the ECHR. (See McCann v United Kingdom' and R. (on the application of Middleton) v
West Somerset Coroner®). In part, the reforms were designed to ensure that the coroner was better equipped
to conduct an art.2 compliant investigation. The Additional Explanatory Notes appended to the Bill made
this clear: in time, those clauses were enacted within the CJA 2009.

So, back to the issues under consideration by the Court. The arguments put forward by both the Coroner,
APIL and Mr Carmichael’s personal representatives were:

“The intention underlying the CJA 2009 was to enable coroners to deal appropriately with matters
which may require Art. 2 investigation. Coroners could only do so if the CJA 2009 bound the Crown;
if it did not, the statutory intention would be totally frustrated. The test for necessary implication was
thus satisfied.”

The Court agreed:

“If the HMRC submissions were well-founded coroners’ powers would differ as between investigating
deaths in police custody and deaths in the custody of HMRC or the MoD; coroners’ Schedule 5
powers applied to deaths in prison would vary depending on whether the prison was part of the public
or private sectors; a distinction would be drawn between investigating the death of a patient lawfully
detained by an NHS Trust under mental health powers (Schedule 5 would apply) and an individual
lawfully detained in (a public sector) prison. There were no cogent reasons for thinking that the
legislature had intended to draw any such distinctions.”"’

And in any event, the effect of s.3 of the HRA 1998 and art.2 of the ECHR could not be overlooked:
the effect of McCann was that there was a procedural obligation to investigate. Furthermore, the Court
added,

“Coroners should not be left to make individual judgments, as submitted by HMRC, using s.3 of the
HRA on a case by case basis to read Schedule 5 as binding the Crown.”"

The test: Is the Crown bound?
The judgment is clear on this:

“... the test as to whether particular legislation binds the Crown is well settled, remains good law
and is not to be whittled down. It can be simply stated: the Crown is not bound by legislation unless
either expressly named therein or, if not so named, by necessary implication ...”"

The Court drew the parties’ attention to case law identifying the Court’s task:

“... ascertaining the true intention of the legislature from the terms of the statute understood in context.
It does so by emphasising that the implication of a term (in any instrument, whether a contract, articles

°R. (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [27].

7 McCann v United Kingdom A/324) [1995] 21 E.H.R.R. 97.

8 R. (on the application of Middleton) v HM Coroner for Western Somerset [2004] UKHL 10; [2004] 2 A.C. 182; [2004] 2 W.L.R. 800.
°R. (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [37].

YR (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [37].

YR, (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [37].

2R (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [38].
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of association or a statute) is to be seen as an exercise ‘in the construction of the instrument as a
whole’ ...”"

Before a term could be implied, the Court had to be satisfied that “it is what the contract actually
means”."

It was the Court’s view that the intention of the legislature in enacting CJA 2009 was plain: that it
intended to strengthen the Coroner’s powers of investigation, discharging the State’s ECHR art.2 obligations
to conduct an effective investigation. The Court could see no coherent or cogent reason for those Sch.5
powers to apply to the Police, the NHS and private prisons, but not binding the MoD, HMRC or prisons

in the public sector:

“There is nothing whatever to suggest a legislative intention to draw so curious a distinction. It is
thus our clear view that the legislative purpose of schedule 5 would be frustrated if it was not binding
on the Crown.”"

216

And so, the Court concluded: “Schedule 5 does bind the Crown by necessary implication.

Of course, there were no art.2 considerations in the case before the Court, but that did not affect the
decision: “Schedule 5 either does or does not bind the Crown.” Any other interpretation would be a “recipe
for satellite litigation and delay”."

The Court made it clear that it had not been influenced by other arguments put forward which emphasised
the “obvious considerations of convenience”” of finding that Sch.5 binds the Crown by necessary
implication, but it did remark upon the striking levels of inconvenience and costs of the suggested alternative

of obtaining a High Court order:

“Looked at in the round, the realities of the suggested High Court route, far from weakening the
argument for necessary implication, fortify us in the conclusion to which we have come.”"”

The effect of being bound?

Because Sch.5 of the CJA 2009 binds the Crown by necessary implication, it follows that the Sch.5 notices
constitute “an order of the court” within the meaning of s.18(2)(e) of the CRCA 2005, and are binding
upon HMRC. This displaces the duty of confidentiality relied upon by HMRC in s.18(2)(h) of the CRCA
2005. HMRC is entitled to comply with the Coroner’s notices to supply work histories for Mr Carmichael
and to comply with all other Sch.5 notices issued by coroners up and down the country.

Other disclosure gateways

There was no need for an examination of the other possible disclosure gateways put forward but it is worth
noting that one of the alternative arguments, that disclosure of the occupational history was a “function”
of HMRC, and thus falling within the ambit of s.18(2)(a) of the CRCA 2005, was dismissed by the Court.
Furthermore, the consent of the personal representative did not, the Court held, fulfil the requirements of
s.18(2)(h) of the CRCA 2005. The Court accepted HMRC’s argument that the occupational history related
to the employers of the deceased and they had not consented.

BR (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [44].

14Attorney General of Belize v Belize Telecom Ltd [2009] UKPC 10; [2009] 1 WLR 1988; [2009] 2 All E.R. 1127 at [22].
SR, (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [48].

1R (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [48].
TR (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [51].
B8R (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [52].
YR (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [52].
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Interim position
The Court had also tasked itself with considering a third issue:

“Can a disputed Notice under Schedule 5 to the CJA 2009 be ignored and, if not, what should be
done pending the substantive determination of the validity of the Notice?””

The Court was firm in its view:

“If a notice is issued by a Coroner, pursuant to schedule 5 to the CJA 2009, in circumstances where
its validity is in dispute, it cannot simply be ignored.””'

If the Coroner declines to withdraw it, then the party issued with the notice must either “... comply,
while preserving its position to challenge the validity of the notice subsequently; or seek interim relief
from the Court”.”> HMRC, properly, followed this route.

The CJA 2009 does not explicitly state that Crown application applies and there was concern that had
the Court found that Sch.5 notices do not bind the Crown, then it would make it difficult for coroners to
carry out their statutory duties. This judgment provides welcome clarity for all who come into contact
with the State through the Coroner Service, whether that is as a result of a death caused by industrial
disease or a death due to the actions of an organ of the State.

2R (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [20].
2R (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [59].
2R (on the application of HMRC) v HM Coroner for Liverpool [2014] EWHC 1586 (Admin) at [59].
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Combating Fraudulent and Exaggerated Claims:
A Review of Developments since the Supreme
Court Decision in Summers v Fairclough Homes

James Todd
Sadie Crapper”
David Spencer™

& Abuse of process; Fraudulent claims; Personal injury claims; Striking out

In this article of a two-article series considering fraudulent claims, the authors examine progress in the
courts’ fight against fraudulent and exaggerated personal injury claims since the 2012 decision of the
Supreme Court in Summers v Fairclough Homes Ltd.' Three lower court strike-out decisions are analysed
in detail and the use of a variety of other anti-fraud tools is considered, including strict deployment of the
burden of proof, refusal of interest on damages and costs sanctions. All of these show that the attitude of
the courts has, since Summers, been considerably less forgiving towards the litigant who attempts to
pervert the court process by lies and exaggeration.

Introduction

“False claims undermine a system whereby those who are injured as a result of the fault of their
employer or a defendant can receive just compensation.”

So said Moses L.J. in South Wales Fire and Rescue Service v Smith,” and the succinctness of these
words has meant that they have come to be cited in almost every reported case where a defendant has
alleged that a claimant has fabricated or grossly exaggerated his or her claim. In Summers v Fairclough
Homes Ltd,’ the defendant’s insurer sought to persuade the Supreme Court that the proper response to
such attempts to undermine the system of compensation was to employ its ultimate sanction: the striking
out of a claim in its entirety. Only such an extreme measure, it was argued, would achieve the twin aims
of punishing the dishonest claimant and discouraging the bringing of such claims. No longer should the
court indulge the claimant by striving to extract the truth from the lies in order to make an award based
on the “genuine” part of the claim, if there were one.

Mr Summers suffered a real injury worth real damages, but after his recovery he embarked on a campaign
of deceit that led to the presentation of a lifelong disability claim in which he initially sought an award
close to £800,000. He was an accomplished but ultimately unsuccessful liar and, after a trial on quantum,
the Judge awarded him about a tenth of that sum. Zurich Insurance had argued throughout that he should
get nothing, but recognised that existing Court of Appeal authority* held to the contrary. Overruling the

* James Todd is a barrister practising in chambers at 39 Essex Street and can be contacted by email at james.todd@39essex.com.

** Sadie Crapper is a barrister practising in chambers at 39 Essex Street and can be contacted by email at sadie.crapper@39essex.com.
™ David Spencer is a partner in the Manchester office of BLM LLP and can be contacted by email at david.spencer@blmlaw.com.

! Summers v Fairclough Homes Ltd [2012] UKSC 26; [2012] 1 W.L.R. 2004; [2012] 4 All E.R. 317.

2 South Wales Fire and Rescue Service v Smith [2011] EWHC 1749 (Admin) at [2].

3 Summers [2012] 1 W.L.R. 2004.

* Shah v Ul-Hagq [2009] ENCA Civ 542; [2010] 1 W.L.R. 616; [2010] 1 All E.R. 73.
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Court of Appeal, the Supreme Court found that the Court did indeed have the power to strike out a dishonest
claim as an abuse of process at any stage of the proceedings, including after a full trial in which the
claimant’s genuine entitlement has been established. However, it also held that Mr Summers’ claim was
not a case for strike-out.

At the time of publication of the decision in Summers some commentators thought that insurers had
(over)played their hand and lost in so far as the strike-out jurisdiction was concerned. The law, they said,
was effectively unchanged, so that the dishonest claimant could continue to expect the court to award him
damages referable to the part or parts of his claim that were not false. They made the point that if Mr
Summers’ claim were not to be struck out, then any strike-out jurisdiction had no more than theoretical
application. This was a perfectly reasonable observation. Summers was indeed run by the defendant’s
insurer as a test case. As such, it was selected for the egregious qualities of Mr Summers’ dishonesty and
for the fact that it did include a genuine and significant—albeit short lived—injury. Even the most ardent
anti-fraud campaigner had reason to fear that if Mr Summers was entitled to keep his £80,000,” it was
going to be difficult to find a claim where a lying claimant should forfeit his damages altogether.

However, in this article we will show that those commentators were wrong, or at least that they spoke
too soon. Not only have there been several widely reported cases of wholesale strike-out of substantially
dishonest personal injury claims, but the courts have, since Summers, shown much more enthusiasm for
the use of the other weapons in the defendants’ anti-fraud armoury—costs, interest, contempt etc. As a
result the dishonest claimant is at greater risk than ever of losing the damages for any genuine part of his
claim. Furthermore, developments since Summers have shown that its reach extends to all types of claim
and, quite rightly, to dishonest defendants as well.

We shall also look at recent announcements by the Ministry of Justice relating to a proposed change in
the law which, if enacted, will achieve a similar result to that for which the defendant contended in
Summers.

A closer look at the decision in Summers

Having found that to pursue a dishonest claim constitutes an abuse of process and that the court does have
the power to strike out such a claim at the end of a trial, the Supreme Court went on to consider when the
power might be exercised. The answer was only in “very exceptional circumstances” and, more specifically,
where the party’s abuse was such that he had thereby forfeited the right to have the claim determined.’
The Court clearly struggled with the idea that strike-out should be available even where the judge had
heard all of the evidence and where liability had been established by the claimant in a certain amount. It
asked itself the question of when it might be proportionate to strike out such a claim, giving only as a
possible example the situation where there had been a massive attempt to deceive but the award of damages
would be very small.

Crucially, however, the Supreme Court was careful to emphasise that the refusal to strike-out Mr
Summers’ claim did not mean that the remedy would not have been available at the interlocutory stage.
At [62] of the judgment it was stated that one of the objects of strike-out is to bring a halt to a claim in
order to prevent the further waste of resources where the claimant has forfeited the right to have the claim
determined. A defendant who can apply for strike-out at the interlocutory stage, when much more work
remains to be done to quantify the genuine elements of a claim, should be better placed to argue that the
grant of the remedy will save resources, than one who is making the same application at the end of a trial
when all the money has been spent.

3 Although in reality the costs sanctions visited on Mr Summers meant that he received less.
© Summers [2012] 1 W.L.R. 2004 at [43].
7 Summers [2012] 1 W.L.R. 2004 at [49].
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In its judgment, the Supreme Court also made repeated reference to the possibility of strike-out of part
of the claim, rather than the whole of it. Overall, the judgment can be taken to establish the remedy as a
highly flexible one.

Specific reference was also made, and endorsement given to, alternatives to strike-out as a means of
combating fraudulent claims. These alternatives relate to offers, proof of loss, costs orders and interest.
We shall examine them in more detail below.

Summers in action

The first significant decision in the personal injury field to follow Summers was the heavily publicised
case of Fari v Homes for Haringey.® Mrs Fari claimed that she had suffered life-changing injuries in a
tripping accident, leaving her with a permanent 16-hour-a-day need for care, generating a claim for damages
of £740,000. Surveillance performed on Mrs Fari saw her ambling to local shops and continuing in her
pre-accident role of matriarch of her large family. The genuine element of her claim was probably worth
no more than £2,000. The defendant pleaded a Summers strike-out which was heard on an interlocutory
basis. The application was supported by evidence from the claimant’s own orthopaedic expert whose view
was that Mrs Fari had “significantly exaggerated her disability”. HH Judge Mitchell QC took little
persuading that Mrs Fari had so completely and grossly exaggerated her injuries that the “only appropriate
order’” was to strike out her claim using the power of the court identified in Summers."

Next came Scullion v Royal Bank of Scotland." Mrs Scullion had been injured in a fall at work and
contended that she was unable to work as a result of her injuries. She claimed full loss of earnings for a
three-year period as part of a total claim of around £75,000. Although the evidence showed rather
inconveniently for Mrs Scullion that she had returned to the workforce within seven months of the accident
and had even been promoted twice by the time the strike-out application was heard, this was a modest
fraud when judged against Fari and Summers. Under the pressure of powerful surveillance evidence and
an application to strike out her claim, Mrs Scullion finally admitted that she had been untruthful in her
claim for loss of earnings and she tried to abandon this part of her claim in an attempt to preserve the
remainder. HH Judge Cotter QC noted the breadth of Mrs Scullion’s deceit and found that it tainted the
whole claim. He made specific reference to proportionality, finding that were the claim to continue all of
the medical evidence would effectively have to start from scratch. He also referred to the newly hardened
attitude of the court to dilatory progress of claims and breaches of procedural orders, indicating that there
must be a concomitant stiffening of the approach to claims which required wholesale reappraisal in light
of the claimant’s dishonesty. He had regard to the fact that the true value of the claim probably put it in
the small claims track but had been enlarged into a “significant multi-track claim”. Ultimately, the Judge
concluded that the claim was truly exceptional and he had “not the slightest shadow of doubt that [the]
claim should be struck out ...”."

Scullion was followed by Plana v First Capital East Ltd." Mr Plana was a bus driver who suffered a
blow to the head which he asserted had left him with significant continuing symptoms including black-outs
that prevented him from working ever again. A claim for £637,000 was presented, on which judgment
was entered and interim payments totalling £125,000 ordered, before two days of surveillance showed
Mr Plana working normally in a car washing business owned by his son. HH Judge Collender QC considered

8 Fariv Homes for Haringey , Unreported, October 9, 2012 County Court (Central London).

° Fari Unreported, October 9, 2012 at [23].

100 add insult to exaggerated injury, Mrs Fari was later found guilty of contempt and committed to a sentence of three months’ imprisonment. For
his Part in the deceit, her husband received a two month sentence, suspended for one year.

W Seutlion v Royal Bank of Scotland , Unreported, May 24, 2013 County Court (Exeter).

12 Scullion Unreported May 24, 2013 at [29].

3 Plana v First Capital East Ltd , Unreported, August 15, 2013 County Court (Central London).
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that Mr Plana’s was “a fraudulent claim which has been unmasked by the surveillance evidence.”"* He
considered that the claim had been brought with “a clear intention to deceive”,"” struck the whole case out
and ordered Mr Plana to repay £125,000 of interim payments.

What about cases where the defendant has tried but failed to strike out a fraudulent claim? We are aware
of instances when the court has dismissed or refused to deal with such applications, usually on the basis
that the dishonesty issues are not sufficiently clear cut so that they are sent on to be determined at trial.
Our research for the purposes of this article has uncovered only one reported personal injury case in which
a strike-out application was refused: in the High Court of Justice in Northern Ireland. In Hazlett v Robinson,
Loughrey and Ussher'® Gillen J. was asked to strike out a personal injury claim brought by Mr Hazlett.
The Judge found that he had exaggerated his symptoms, been less than truthful about his work since the
accident and lied about whether he was wearing a seatbelt in the accident. However, the Court declined
to exercise its power to strike out the claim, saying the plaintiff “clearly has sustained significant personal
injuries and must be appropriately compensated for these.”"”

The ripples created by Summers have also found their way into other areas of the law. In the past two
years we have seen the strike-out jurisdiction invoked in libel claims (see Joseph v Spiller," and Makudi
v Triesman)"; breach of confidence claims (see Abbey v Gilligan™); proceedings in the family division
(see Vince v Wyatt);"' and even a chancery claim involving the Financial Services Authority (see Financial
Services Authority v Asset LI Inc).”

A new attitude to fraud?

The post-Summers personal injury cases show that an interlocutory strike-out will most likely be granted
in cases where the evidence of fraud is overwhelming, the fraud taints the whole claim and the application
is made sufficiently early to enable the precious resources of the court to be saved. We make the following
additional observations:

. There appears to be continuing judicial jaundice against exercising this power at the pre-trial
stage, even in clear cases.

. We have yet to see the jurisdiction exercised by the court in a substantial claim where the
genuine element of the claim is large. (Indeed, this remained a concern for Lord Kerr when
he spoke at the Insurance Fraud Investigators Group meeting in Northern Ireland on
September 11, 2013, saying, “however reprehensible Mr Summers’s behaviour, he has
suffered a loss from a genuine accident”. Echoes of this are heard in the words of Gillen J.
when he refused to strike out the Hazlett claim.)

. There are no reported decisions in which only part of a claim has been struck out as an abuse
of process.

. Hazlett is the only occasion known to us where an application to strike out the claim has
been pursued affer trial, as in Summers. It seems clear that the Supreme Court’s dicta to the
effect that strike-out would only be justified after trial in the rarest of cases has served to
deter defendants from pursuing such applications.

“ Plana Unreported, August 15, 2013 at [20].

15 Plana , Unreported, August 15, 2013 at [20].

' Hazlett v Robinson [2014] NIQB 17.

'7 Hazlett [2014] NIQB 17 at [60].

ngoseph v Spiller [2012] EWHC 2958 (QB) and Joseph v Spiller (Costs) [2012] EWHC 3278 (QB).

Y Makudi v Triesman [2013] EWHC 142 (QB).

2 4bbey v Gilligan [2012] EWHC 3217 (QB); 2013] EM.L.R. 12.

2 Yince v Wyatt 2013] EWCA Civ 934; [2014] 1 F.L.R. 399.

2 Financial Services Authority v Asset LI Inc (t/a Asset Land Investment Inc) [2013] EWHC 178 (Ch); [2013] 2 B.C.L.C. 480.
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Some may be disappointed that there is not greater enthusiasm in the lower courts for policing their
own process through the use of this strike-out jurisdiction. It could be said that such an approach sits
uneasily with the emphasis placed by the Jackson reforms on adherence to the procedural rules, while the
impartial observer may be perplexed to learn that in the recent post-Mitchell” environment, the dishonest
litigant who meets court deadlines is more likely to receive his judgment than the honest one who serves
vital evidence a few days late.

Further, we notice some tension between this reluctance and comments made extra-judicially by two
of the Supreme Court Justices who were on the panel in the Summers case. On October 26, 2012, Lord
Reed delivered a lecture at the University of Edinburgh on the subject of abuse of process and dishonest
litigants in the Scottish courts. He spent some time on the then very recent decision in Summers, and,
referring to recommendations made in the Report of the Scottish Civil Courts Review (on similar lines
to the Jackson reforms), said that

“it makes little sense to be willing to dismiss an action for non-compliance with a procedural rule
and the consequent waste of time and money, but to forbear from doing so when a similar or greater
waste has been occasioned by a litigant’s dishonesty.”

He concluded by counselling judges not to be “unduly reluctant” to dismiss cases where it appears that
the litigant is determined to subvert the adjudicative process by fraudulent means.

Lord Clarke, when delivering the Bracton lecture at the University of Exeter Law School in November
2013, commented that applications under Summers are likely to be made at an early stage in proceedings
(which we interpret to mean at the interlocutory stage) and that: “The correct approach in such cases will
have to be left to evolve on a case by case basis.”

Thus we have very clear indications from two senior members of the judiciary that this power is there
to be used where appropriate.

Other Summers-related considerations

Experience has shown in fraudulent personal injury claims that the mere intimation of a Summers strike-out
application at the interlocutory stage may be enough to give the defendant the upper hand in the litigation.
Of course, such a tactic should only be used where there are genuine grounds for an allegation of dishonesty,
supported by good evidence. A defendant who has flimsy or equivocal evidence and is merely trying to
scare the other side with the threat of a strike-out application is likely to meet with the court’s strong
disapproval and punitive adverse costs sanctions. However, where the defendant is able to plead and prove
fraud, the addition of an application for strike-out may serve to bring the claimant to the negotiating table
earlier than would otherwise have been the case. Solicitors acting for a plainly fraudulent claimant who
is funding his claim by a conditional fee agreement will be obliged to inform after the event (“ATE”)
insurers of the pending strike-out application, with the accompanying prospect that cover may be pulled
immediately. This may have the effect of focusing minds on ways of resolving the dispute. Where ATE
cover is withdrawn, but the case does not settle, the dishonest claimant may be left in the position of
having to continue the claim without the assistance of lawyers.

For the case that does proceed, strike-out is not the court’s only means of penalising the fraudulent
claimant, as the Supreme Court made plain in Summers itself. Perhaps the most frightening prospect for
the dishonest claimant is contempt proceedings leading to a prison sentence. This is a substantial topic in
its own right and it, together with other punitive actions taken outside the main personal injury proceedings,
will be the subject of the next article in this two-article series.

3 Mitchell v News Group Newspapers Ltd [2013] EWCA Civ 1537.
24 Report of the Scottish Civil Courts Review (2009) (“Gill Report”).
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Within the proceedings themselves, there is now the specific threat of adverse inferences being drawn
against any claimant whose fraud is proven, such that his evidence will no longer on its own be considered
sufficient to prove a head of loss. The fraudster claimant is also likely to find that the court refuses to
award interest on proven heads of loss.

As to offers and costs, in Summers the Supreme Court recognised that Pt 36 offers offered “no real
assistance” in fraud cases and put its stamp of approval on the greater use of Calderbank offers as a
means of gaining costs protection and bringing claims to settlement, giving the following guidance as to
where the costs should fall:

“As to costs, in the ordinary way one would expect the judge to penalise the dishonest and fraudulent
claimant in costs. It is entirely appropriate in a case of this kind to order the claimant to pay the costs
of any part of the process which have been caused by his fraud or dishonesty and moreover to do so
by making orders for costs on an indemnity basis. Such costs orders may often be in substantial sums
perhaps leaving the claimant out of pocket. It seems to the Court that the prospect of such orders is
likely to be a real deterrent.”

That approach to costs contrasted with the previous judicial emphasis on the use of Pt 36 offers, most
notably by the Court of Appeal in Fox v Foundation Piling Ltd.” The automatic costs consequences of
acceptance of a Pt 36 offer meant that the Pt 36 regime was not much use to a defendant who had just
spent many months and thousands of pounds uncovering and proving the claimant’s fraud. As a result,
the dishonest claimant was often enabled, in the absence of a Pt 36 offer from the defendant, to run his
case to trial with only limited risk on costs. No longer is that the case. Safe in the knowledge that the
decision in Summers supports him, the defendant can now use the Calderbank mechanism to offer to settle
the genuine claim whilst making offers to settle individual issues of costs, if necessary on an indemnity
basis.”

This clear guidance on costs has already had a significant effect in resolving large numbers of cases in
which we have been involved where fraud is found as, free to deal outside the parameters of Pt 36, the
parties are able to reach fairer and more realistic settlements. The defendant’s strengthened negotiating
power may enable settlement to be on significantly more favourable costs terms than in the pre-Summers
era. An example would be where a defendant insists on limiting the claimant’s recoverable costs to those
costs relating only to proof of the honest parts of the claim, while seeking its own costs of proving the
dishonesty (surveillance costs, costs wasted on experts, costs of issuing the strike-out application and so
on) on an indemnity basis in line with the guidance given in Summers.

Conclusion

We believe that events in the two years that have elapsed since the decision in Summers was handed down
illustrate that it marked a milestone in the way that the courts deal with dishonest claims. Far from being
dead in the water, the strike-out jurisdiction is alive and waiting to have its practical limits tested in the
courts. As a tool of deterrence, its power is real and, as we have shown above, even where it is not the
answer to an individual case, other aspects of the decision in Summers have altered the landscape for
claims of this kind.

2 Summers [2012] 1 W.L.R. 2004 at [54].

26 Summers [2012] 1 W.L.R. 2004 at [53].

%7 Fox v Foundation Piling Ltd [2011] EWCA Civ 790; [2011] C.P. Rep. 41; [2011] 6 Costs L.R. 961.
28 Summers [2012] 1 W.L.R. 2004 at [54], per Lord Clarke.
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The Future

In recent weeks, we have learnt that the Rt Hon Chris Grayling MP, Secretary of State for Justice, has
finally taken up the baton on fraud by introducing a new s.51 to the Criminal Justice and Courts Bill. The
new legislation would enable the court to dismiss personal injury claims where the claimant is found to
be entitled to damages but the court is satisfied on the balance of probabilities that the claimant has been
“fundamentally dishonest in relation” to his own or a related claim “unless the court is satisfied that the
claimant would suffer substantial injustice if the claim were dismissed”. Thus the burden will be placed
on the fundamentally dishonest claimant to persuade the court that his otherwise proven personal injury
claim should not be dismissed. There are clear echoes of 5.26 of the Civil Liability and Courts Act 2004
(Republic of Ireland) which was cited before the Supreme Court in the Summers case.

Doubtless the Government sees this tougher line on personal injury fraud as a popular measure in a
year leading up to a general election, but it is interesting to read Lord Kerr’s views on the legislative
solution:

“... let me express a purely personal view on the question whether an all-embracing, universally
applicable rule can be applied in order to determine whether a particular species of fraud will bring
about dismissal of the action ... I should own up immediately to an instinctual aversion to the devising
of an overly technical rule for the resolution of most legal issues. But, quite apart from that, I do not
believe that such a rule in the present context is likely to prove helpful in the long term. In my
experience, such rules promise more than they can deliver on purported application.””

Those who criticised the Supreme Court for being too weak in the way it dealt with the issues in Summers
are bound to be heartened by the prospect of legislation, but the high level expression of such doubts
indicates that the task of formulating a system to discourage and deal with fraud in personal injury claims
remains a work in progress.

» Speaking at the Insurance Fraud Investigators Group meeting in Northern Ireland on September 11, 2013.
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People Challenges Facing Law Firms

Sue Lenkowski

& Apprenticeships; Graduates; Human resources management; Law firms; Personal injury

Sue Lenkowski looks at the HR issues facing PI law firms including recruitment, retention and career
development.

As the world of law, and particularly the PI world, changes, firms need to radically rethink not only
their legal service delivery models but running alongside this their approach to staffing in terms of roles,
structures and talent management.

Historically, firms have brought in junior talent at the paralegal, legal assistant and trainee solicitor
levels.

Trainee solicitors

At trainee level, firms have had no problem attracting graduate and postgraduate students to apply for
training contract vacancies. Some firms still take the costly two-year-in-advance approach, paying large
sums of money to fund a student’s Graduate Diploma in Law (“GDL”), Legal Practice Course (“LPC”)
and maintenance grants, and attending law fairs delivering campus-based activities, on the assumption
they will attract the “cream of the crop”. Others take the more pragmatic, and some might say commercial,
approach that the supply-demand imbalance means that they can recruit on a more “just in time” basis
without necessarily compromising on quality. Furthermore, it is a slightly less risky decision to recruit
post-LPC than assess the potential of a 20- or 21-year-old student with limited work/life experience.
However, whatever approach is taken, the major problem remains how to deal with the sheer volume of
applications, sifting out the best of what is inevitably a very large and diverse bunch. Whether the response
has been to use complex and costly assessment centres, work experience schemes, academic benchmarks
or any other method, trainee recruitment remains a costly and often difficult process to manage.

Paralegals/legal assistants

The issues discussed above have led to thousands of LPC graduates working in firms in paralegal roles.
The reasons for this are obvious: LPC graduates without a training contract see paralegal work as a means
of possibly obtaining a training contract by impressing “on the job”, or at the very least gaining CV-building
work experience. In addition, they are at least starting to earn money to pay off their substantial student
debt (on average £20,000 and set to rise).

From the position of a firm, this staff group are less expensive than trainees (which fits with the
substantial pressure to make the practice of PI law commercially viable): there are no Solicitors Regulation
Authority (“SRA”) requirements to provide the Professional Skills Course (“PSC”) and a breadth of
exposure to three areas of law, and they are in plentiful supply. On the face of it, this is a very sensible
talent management practice.; However, it is potentially a very short-term fix which carries substantial
below-the-line costs. Typically, an LPC graduate taking a paralegal position will see the role as a short-term
means to an end. Staff turnover can typically run at 30 to 45 per cent for this group (there is only so long
that the carrot of a training contract (“TC”) can be dangled, at which point a competitor will poach staff

" Sue Lenkowski is a self-employed HR professional with particular expertise in legal services. She now runs her own consultancy but has previously
worked for a number of leading law firms including Irwin Mitchell. She can be contacted by email at lenkowskiltd@outlook.com.
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to dangle the carrot once again).The costs of this are often underestimated, largely because few HR
Practitioners fully demonstrate the cost to a firm or, when they do, the firm chooses to accept this as an
inevitable consequence of the market. The costs of high turnover in this group include:

. Recruitment—including agency, advertising and fee earner time.

. Training—on average it takes a new recruit at least three months to perform to an acceptable
standard and more typically six months.

. Client management—constantly changing the fee earner handling a case ranks high in the
reasons why clients feel aggrieved.

. Notwithstanding the fact that recruitment is not an exact science and typically most of us
will make recruitment decisions which are likely to only have 3050 per cent predictive
validity,' the time and money spent managing square pegs in round holes is something that
the busy practitioner can ill afford.

Litigation assistants/fee-earning legal secretaries

In response to these difficulties and the drive to reduce costs, some firms have looked to redefine the
traditional secretarial role. Turning their experienced secretarial staff into quasi-fee earners undertaking
the more routine process-driven tasks, allows more experienced staff to undertake more complex activities.
There are obvious advantages to doing this: many firms have long-serving staff in these roles who know
the firm, the PI process, have exceptional client handling skills and are exceptionally IT literate. The
business benefits of this approach can be substantial.

The drawback is that this staff group is relatively small and, as the market for legal secretaries has
shrunk, the ability of firms to tap into this resource will diminish.

Legal executives

The role and importance of legal executives has grown substantially over the last 10 years and firms have
increasingly been taking up this route to provide a highly valuable fee-earning resource. I introduced an
in house CILEX Programme at a firm in 2000; the aim was to develop a pool of existing staff who would,
as their skill set developed, take on more complex work and more responsibility. In addition this was seen
as a strong attraction tool for non-graduates into parts of the business where there was a need to change
the cost structure to meet the challenge of delivering work profitably without compromising on quality.
The program was there to develop a new talent pipeline well in advance of the scale of changes we have
now seen in the PI world. CILEX has the advantage of an “earn and learn” approach, engendering loyalty
and commitment. Its simplicity is that it develops an individual as a real expert in their field, rather the
broad approach of a traditional training contract. It is modular so individuals may easily step off and on
the programme whilst still having a meaningful career and providing a strong contribution to the firm’s
business and profitability. For others there is a clear transparent route to Fellow and potentially qualification.

So what can firms do to tackle the staffing challenge?

The challenge is quite simply to consider the best talent mix for the work that a firm does. It is important
to review current job roles and recruitment strategies and critically evaluate the costs of these and also to
consider some alternatives which are growing in importance. For me there is a need to consider two major
areas: legal apprenticeships and alternative graduate career paths and entry roles.

'To put it simply: for every 10 people we recruit only 3—5 will actually come up to scratch.
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Legal apprenticeships

In the last three years there has been considerable progress made to develop legal apprenticeships. The
accountancy profession has understood for years the idea that the professions can benefit from non-graduate
entry and development routes. Law, as is often the case, has lagged behind but this is changing.

There are now apprenticeship frameworks in place to bring young people into law firms at a variety of
levels from post-GCSE and A-level.

In essence, an apprenticeship will involve developing skills and competence on the job, which is
rigorously assessed and evidenced, alongside development of knowledge via off-the-job education/distance
learning and exams.

Many practitioners I speak to are very sceptical about the value of the learning and qualifications which
underpin apprenticeships. There is a feeling that these qualifications are of a lesser quality than the academic
rigour of university-based education. Nothing could be further from the truth: the qualifications have been
developed by the sector, they are robustly assessed and monitored, and are in many cases more fit for
purpose than the LPC.

Bringing in apprentices alongside the traditional mix of fee-earning roles has the following advantages:

. The start-up costs are relatively low and the Government funds all the training for under
19s and provides a 50 per cent subsidy for those between 19 and under 24.

. The qualifications that apprentices take are nationally developed and recognised, and in
many cases involve sitting exams set within the CILEX framework. They are assessed against
competencies that have been developed by employers and represent real skills which PI fee
earners need to do their job.

. Young people given the opportunity to join a law firm as an apprentice are, in this author’s
experience, a highly motivated and loyal group of staff.

. There are now more students questioning the automatic move from sixth form to university.
I have recruited apprentices who have received offers from the top universities but for whom
the high cost of tuition and depressing graduate unemployment figures means they are
looking for an alternative entry route into the profession. Given the opportunity to join a
firm as a legal apprentice means a firm is likely to benefit from a more stable workforce,
trained from an early age by the firm and who can be a real source of future talent.

. Youth unemployment is a huge concern for many families and the positive image an
apprenticeship programme can present to clients should not be underestimated.

. There is also widespread support from the Government and the business community to
contribute to the diversity of the profession by providing vocational education and
non-graduate routes. As current take up in the sector is still relatively small, this can help a
firm to build client relationships and win business.

. The apprenticeship talent pipeline provides the ability for firms to retain and develop junior
staff over many years, helping a firm to adjust work to the correct level and contributing to
its commercial viability.

In 2009, I worked with Skills for Justice to undertake some initial employer research prior to the
development of legal apprenticeships. I met many firms who were very sceptical about the utility of
bringing in young and very inexperienced staff. Although these concerns are understandable, my experience
recruiting 22 legal apprentices into two very different firms over the last two years suggests that these
fears are largely unfounded. In many ways the apprentices I have helped firms recruit have been a “breath
of fresh air”; a blank canvas. They have all approached the opportunity with enthusiasm and, despite their
lack of work experience, have very quickly made an effective contribution. Many are now undertaking
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work which would previously have been the domain of the paralegal and in many cases doing it equally
well.

Finally on the topic of apprenticeships, there are plans to develop higher level apprenticeships.” These
apprenticeships, which are being referred to as “solicitor apprenticeships”, will provide an alternative
route to qualification, similar to the CILEX “earn and learn” route. This development will provide an
interesting route into the profession and will certainly provide a signal to those currently on the lower
levels that the apprenticeship route has a future and status in the profession.

Alternative graduate entry schemes

I do not want the reader to think that I see legal apprenticeships in their current post-GCSE/A-level position
as the total answer to the staffing challenge. Alongside consideration of using these more junior
apprenticeships I believe that firms need to look at alternative graduate-level career opportunities.

If you have read Susskind, Tomorrow s Lawyers® you will be familiar with his assertion that the future
will see an entirely different set of job roles. Many of these roles will require an entirely different set of
skills from the traditional law graduate.

Although Susskind says that the evolution of these roles will take many years, there is a real opportunity
for firms to bring in graduates from a wide variety of disciplines providing them with the basic file and
client handling skills, but look to manage their expectations away from the traditional solicitor route into
alternative and business critical career paths, such as: legal process, legal project management, consultancy,
legal IT development, team management and leadership. Many postgraduate students are quite rightly
reluctant to relinquish their career ambition to become a solicitor having spent considerable time and
money on their studies. But the current crop of undergraduates are all too aware of the graduate and
postgraduate employment statistics and are much more open to the opportunity which an alternative
well-defined career path in the legal profession can present. In addition, the advent of alternative business
structures (“ABS”) can provide a way to sell a career in law without qualification to graduates.

Types of alternative graduate career paths which I am involved with developing include: a team leadership
pathway (which provides a two-year traineeship involving on the job training and Institute of Management
qualifications), legal project manager pathway and niche legal technical analyst pathway. These pathways
provide a real and tangible alternative career path to trainee solicitor but more importantly are developing
staff who can deliver the business critical roles which the legal world of the future requires.

Where do we go from here?

Ultimately, every firm will come to its own conclusions regarding the best people solutions to meet their
needs. My message is that a firm that takes the time to review its current staff matrix and consider the
new roles and routes will be better able to make decisions which may assist them to meet the challenges
of the new legal world. I recognise that some of these decisions may seem quite bold and in some
circumstances revolutionary, but there has never been a greater imperative to do this than in the changing
PI market place. Those that do this will see the bottom-line benefits; those who continue to run with the
more traditional will, at best, fail to capitalise on the benefits and, at worst, lose the battle for survival.

%In the jargon: apprenticeships at levels 5, 6 and 7.
3R. Susskind, Tomorrow’s Lawyers: An Introduction to Your Future (Oxford: Oxford University Press, 2013).
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There Can Be Only (CPR) 1: The Reasonableness
of Mitchell (and Litigation generally) is Confirmed

Steven Akerman’

¢ Case management directions; Non-compliance; Overriding objective; Relief from sanctions

Following on from his critique of the decision in Mitchell and its consequences for litigators and their
clients', Steven Akerman reviews the decision of the Court of Appeal in the conjoined appeals of Denton,
Decadent and Utilise. He considers the way in which the Court of Appeal has sought to provide clarification
of their earlier guidance in Mitchell. He considers how the whole issue of relief from sanctions should
now be approached after this second (more sensible) Court of Appeal judgment and looks at the practical
implications of the clarified guidance for litigators. ML

On July 4, 2014, 1 was sitting in my office on a summer’s day with the windows open. In the early
afternoon I felt what I initially thought to be a cool summer’s breeze. However, on further reflection it
was actually the collective sigh of relief (from sanctions in more ways than one) following the Court of
Appeals decision in Denton, Decadent and Utilise® (hereafter simply referred to as Denton unless referred
to the facts of the other joint appeals). The Court of Appeal fine-tuned, or as others would have it, corrected
the erroneous and mistaken judgment given in Mitchell.’

Suffice it to say that while I am grateful for the judgment given in Denton, 1 am firmly in the latter
camp. I believe that the harshness that followed Mitchell was a direct result of the way that decision was
handed down which was only magnified by the “guidance” the judiciary was given in the wake, and
preparation, of the Jackson “reforms”.

On a plain reading of Mitchell and, when taken at face value, the court took the simple view that once
a breach has taken place and a sanction imposed, there is evidence that the overriding objective has been
fulfilled.

All that seemed to matter was that there are rules which are conducive to a just and proportionally run
claim. The very fact that there was a breach was the gravest of sins and flew in the face of the civil justice
reforms. Such conduct had to be eradicated for the greater good of compliance—in a near vacuum of the
circumstances surrounding the actual litigation in question. Anything more than the slightest deviation
from strict compliance with rules would be catastrophic to the civil justice system. Mere lip service was
paid to the other criteria as set out in the overriding objective.

To quote Mitchell itself:

“45. On an application for relief from a sanction, therefore, the starting point should be that the
sanction has been properly imposed and complies with the overriding objective.
46. The new more robust approach that we have outlined above will mean that from now on

relief from sanctions should be granted more sparingly than previously.”

While the court did allow “trivial” breaches to be granted relief as a matter of course, “trivial” was
interpreted very narrowly in many instances as the word itself suggests.

* Steven Akerman is a solicitor with Brian Barr solicitors in Manchester and can be contacted by email at steven.akerman@brianbarr.co.uk.

! “What is the Matter with Mitchell?” [2014] J.P.L.L. 119.

2 Denton v White and others; Decadent Vapours Ltd v Bevan and others; Utilise TDS Ltd v Cranstoun Davies and others [2014] EWCA Civ 906.
3 Mitchell v News Group Newspapers Ltd [2013] EWCA Civ 1537.
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Once one could not rely on triviality, one had to have “good reason” for the breach to be granted relief.
This too was given narrow guidance (despite what the COA stated in Denton):

“41. For example, if the reason why a document was not filed with the court was that the party
or his solicitor suffered from a debilitating illness or was involved in an accident, then,
depending on the circumstances (emphasis added), that may constitute a good reason.”

If there is a possibility that a debilitating illness will not be a “good reason”, one struggles to come up
with what would constitute a “good reason” in more mundane and everyday circumstances.

It will be argued here, however, that the court now takes a completely different approach. CPR 3.9 is
merely the prism through which the overriding objective, and all its components, are viewed. The overriding
objective has many competing interests and the particular circumstance presented to the court will determine
which criteria have prominence, but this would not be to the exclusion of the remaining criteria.

The breach itself is not inherently wrong (and the sanction is not inherently “right”). If the situation as
a whole when considering the overriding objective through the CPR 3.9 lens warrants relief, such will be
granted. The fact that the sanction was imposed in the first place will not in of itself be held against the
offending party.

Lord Jackson himself notes (in Denton)that:

“94. Recommendation 86 [Relief from Sanctions] needs to be understood in its proper context.
It is part of a large package of interlocking reforms which were designed to promote access
to justice at proportionate cost. Recommendation 86 was necessary for two reasons. First,
the culture of delay and non-compliance was one of the (numerous) causes of high litigation
costs. This cause needed to be tackled along with all the others. Secondly, ...the (then
anticipated) package of civil justice reforms would not bring any benefit unless the new
rules were actually enforced.

96. The rule becomes an aid to doing justice. The new rule 3.9 is intended to introduce a culture
of compliance, because that is necessary to promote access to justice at proportionate cost.
It is not intended to introduce a harsh regime of almost zero tolerance, as some commentators
have suggested.”
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This view is echoed in the main judgement:

“81. It is clear that the guidance in Mitchell needs to be clarified and further explained. It seems
that some judges have ignored the fact that it is necessary in every case to consider all the
circumstances of the case.”(Emphasis added.)

Therefore when a sanction is imposed, one does not have to request mercy. The court will not hesitate
in granting relief when appropriate and the court will not simply penalise a party for the sake of merely
breaching a rule. It will be discussed below that the court will refer back to the overriding objective, CPR
1.1, when considering whether relief should be granted. For ease of reference CPR 1.1 reads:

“(1) These Rules are a new procedural code with the overriding objective of enabling the court
to deal with cases justly and at proportionate cost.

2 .
(e) allotting to it an appropriate share of the court’s resources, while taking into account
the need to allot resources to other cases; and
® enforcing compliance with rules, practice directions and orders.”

(I have only recounted those criteria most pertinent for the purposes of this article.)
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I will now go on to analyse the criteria as set down in Denton, a three-limbed test, and demonstrate
how breaches requiring relief are only considered problematic in so far as they hinder the overriding
objective. [ will suggest that other case management situations, such as in time applications for extensions
of time and errors in procedure (CPR 3.10) follow the same pattern. It will be demonstrated that the only
difference between each case management situation is simply on where the emphasis is placed in respect
of the overriding objectives competing criteria. Finally, I will discuss how the COA’s decision in Denton
is likely to affect the interaction between the parties in relation to an opponent’s breach of a rule and
requests for extensions of time.

(For the purposes of this article, I do not intend to consider how the court should approach specific
breaches on which the CPR comments such as late service of the claim form (CPR 7.6) and setting aside
default judgment (CPR 13).)

CPR 3.9 Relief from Sanctions

Test 1: A serious and significant breach (formerly triviality)

The COA maintained that the guidance given in Mitchell was sound. The COA simply changed the
terminology as it was thought that the word “trivial” by its very definition led to a narrow interpretation:

“21. [TThe ‘triviality’ test amounts to an ‘exceptionality’ test which was rejected by Sir Rupert
Jackson in his report and is not reflected in the rule. It is unjustifiably narrow.’
26. [I]t has given rise to arguments as to whether a substantial delay in complying with the terms

of a rule or order which has no effect on the efficient running of the litigation is or is not to
be regarded as trivial. Such semantic disputes do not promote the conduct of litigation
efficiently and at proportionate cost.

28. If a judge concludes that a breach is not serious or significant, then relief from sanctions
will usually be granted and it will usually be unnecessary to spend much time on the second
or third stages.”(Emphasis added.)

Therefore, the serious or significant terminology indicates that one has to consider the effect the breach
has had on efficiency of the litigation as opposed to considering whether the breach itself was trivial.
However, one caveat must be mentioned in relation to:

“26. [T]hose breaches which are incapable of affecting the efficient progress of the litigation,
although they are serious. The most obvious example of such a breach is a failure to pay
court fees. We therefore prefer simply to say that, in evaluating a breach, judges should
assess its seriousness and significance.”

Therefore, a breach so egregious, say a blatant disregard for an unless order, may cause a seeming
non-serious and insignificant breach to become a serious and significant breach. At the same time the
opposite is true. A more than minimal delay will not automatically turn a breach into a serious or significant
breach.

This balancing act is demonstrated nicely in Decadent where there was a /3-day delay in notifying the
court of the outcome of settlement negotiations. The court acknowledged, however, that in the grand
scheme of things the breach was “neither serious nor significant” (at [79]).

Such an open policy could not be the case if having a sanction imposed was problem in of itself.
However, with minor breaches, it is just, proportionate and at proportionate cost to “let it slide” in
accordance with all the criteria in the overriding objective and to not even need to consider tests 2 and 3
(at [28]). If the breach itself, divorced from the litigation in question, was problematic then an apparent
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windfall to the non-opposing party should be justified. However, this is clearly rejected by the court and
squarely in keeping with CPR 1.1 in its entirety.

Test 2: Good Reason

Should the court find that the breach was serious and significant, the next step is to look at the reason
behind the breach. If there is good reason then “relief is /ikely [emphasis added] to be granted. Where the
breach is not serious or significant, relief is also likely to be granted [35]”. Not only does the court fully
endorse the view that serious and significant breaches with good reason should be granted relief, the court
mentions this policy in the same breath as granting relief for non-serious breaches, which as described
above, will almost always be granted relief.

However, one caveat to note is that “[t]he more serious or significant the breach the less likely it is that
relief will be granted unless there is a good reason for it” (at [35]).

Again, it is crystal clear a breach is not an independent problem. As long as it is just i.e. there is a “good
reason” for the breach, relief will likely be granted. The more serious the breach, the harder it will be to
justify that it is just and proportionate to allow relief.

When one thinks about this in a little more detail, this reasoning is very appealing. The more serious
and/or significant the breach, the more important it is to enforce the need for compliance and the harder
it is to justify such a breach with a “good reason”. After all, if such a breach is not enforced, it could lead
to a slippery slope where less important rules are not heeded thereby causing litigation to be run inefficiently
and at disproportionate cost (due to unneeded delays, aborted hearings etc.). This carefully balances the
criteria in CPR 1.1(1) and CPR 1.1(2) regarding justice, compliance and court resources.

Unfortunately, the COA did not give any guidance on what constitutes “good reason”. Instead the court
relied on the guidance given in Mitchell (at [41] of Mitchell specifically). This is rather disappointing and
strange given the fact that the court felt that some further guidance was needed due to the “misinterpretation”
and “misapplication” of Mitchell. Surely, to avoid further error, guidance should be given on one of the
key criteria in consideration of whether to grant relief from sanctions? Even more problematic is that in
relation to “good reason” in particular, the guidance from Mitchell was anything but in keeping with the
theme of Denton. The Mitchell guidance gave the impression of a quite draconian approach, see above.

Adjourning Scheduled Hearings

A specific example of a serious breach is one which affects a court hearing. In relation to Denton it is
noted that:

“54. This was a significant breach, because it caused the trial date to be vacated and therefore
disrupted the conduct of the litigation.”

The court also noted that:

“45. We should say something about ... the consequences of scarce public resources. It
does...make it all the more important that court time is not wasted and hearings, once fixed,
are not adjourned.”

At the same time, the court has this to say:

“64. It only affected the orderly conduct of the litigation, because of the approach adopted by
the defendants and the court.

65. In our judgment, the defendants ought to have consented to relief being granted so the case
could proceed without the need for satellite litigation and delay.”
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Clearly, the court holds a scheduled hearing to be almost sacrosanct and that a very good reason will
be required to justify relief where one has to be vacated/adjourned. At the same time, if the breach itself
does not give rise to the aborted hearing, but instead it is due to the unreasonable response of the other
side, the party seeking relief will not be held responsible. This will prevent the opposing party from taking
a point thereby forcing a delay and creating a fait accompli, which would hardly be just and proportionate.
Among other criteria, this approach gives careful consideration to CPR 1.1(2) (e) when considering the
effects of the breach against the need to enforce compliance.

Test 3: Consider all the circumstances

It is at this stage that CPR3.9 (1) (a) and (b) come into play to be considered along with “all the other
circumstances”. For ease of reference, CPR 3.9 reads:

“(1) ... the court will consider all the circumstances of the case, so as to enable it to deal justly
with the application, including the need -
(a) for litigation to be conducted efficiently and at proportionate cost; and
(b) to enforce compliance with rules, practice directions and orders.”[Emphasis added.]

It is at this point where one sees very clearly that a breach is not an inherent problem:

“31. The important misunderstanding that has occurred is that, if (i) there is a non-trivial (now
serious or significant) breach and (ii) there is no good reason for the breach, the application
for relief from sanctions will automatically fail. That is not so ...

38. It seems that some judges are approaching applications for relief on the basis that, unless a
default can be characterised as trivial or there is a good reason for it, they are bound to refuse
relief. This is leading to decisions which are manifestly unjust and disproportionate.”

Yes there was a breach, but the COA is of the opinion that it is not the be all and end all when considering
whether to grant relief as such a course would be “manifestly unjust and disproportionate” or in
contravention of the overriding objective. Thus relief can be granted even in cases where the breach was
serious and significant without good reason if the situation deems it so.

When considering “all the circumstances” and how best to ensure a just and proportionate outcome,
there seems to be a divergence of opinion between the main judgment and Lord Jackson as to whether
the specific criteria mentioned in CPR 3.9 have more weight than “all the other circumstances”.

Lord Jackson opines that:

“85. The rule does not require that factor (a) or factor (b) be given greater weight than other
considerations ... The weight to be attached to those two factors is a matter for the court
having regard to all the circumstances ... Ultimately what rule 3.9 requires is that the court
should ‘deal justly with the application’.

86. The reason why the rule has been amended to require courts to give specific consideration
to factors (a) and (b) is that previously courts were not doing so.”

In the main judgment, however, it is held that factors (a) and (b) have more weight than other
considerations (at [32] and [33]. When one thinks about it, this is an appealing proposition. Why would
one need relief from sanction? Obviously, because a rule was not followed. Therefore, when considering
the overriding objective through CPR 3.9, the focus is on (a) and (b) which deals specifically with following
rules and the effect non-compliance has on litigation e.g. causes it to be run inefficiently and at
disproportionate cost. At the same time, however, the COA still requires everything else to be considered
as a safeguard against unjust and disproportionate outcomes in consideration of those factors not mentioned
specifically in CPR 3.9.

[2014] J.P.I.L., Issue 3 © 2014 Thomson Reuters (Professional) UK Limited and Contributors

=
-2
-
=
=
O
o
-
A




=
&~
-
=
=
O
o
&
A

196 Journal of Personal Injury Law

Either interpretation demonstrates without question that no matter the breach, if after taking into account
all the circumstances, relief should be granted then it will be granted. Again, the breach in isolation is not
damning in keeping the overriding objective in its entirety.

Past Breaches/Conduct
It is at this stage (Test 3) that the court takes into account past conduct:

“27. We accept that the court may wish to take into account, as one of the relevant circumstances
of the case, the defaulter’s previous conduct in the litigation (for example, if the breach is
the latest in a series of failures to comply with orders concerning, say, the service of witness
statements). We consider that this is better done at the third stage.”

When considering the overriding objective, this is undoubtedly correct. If the breach is neither serious
nor significant, how can it ever be just to refuse relief based on past conduct? The breach was
inconsequential. The parties should therefore just carry on.

However, if the breach is serious then part of the overriding objective is to enforce compliance. Therefore,
how can the court consider a serious and significant breach in isolation? Frequent (serious and significant)
rule breakers, and others, sometimes need to be taught a lesson to encourage the smooth running of
litigation in the claim in question, which would mean it can be just in some circumstances to refuse relief
when considering past breaches.

At the same time, previous bad conduct by the “innocent” party can go in favour of granting relief.
Commenting on the case of Chartwell:'

“19. It was also a factor in the claimant’s favour that the defendant had also failed to comply.”

This is undoubtedly correct. How can it be just to punish one party for non-compliance which, in effect,
is a gain to the “innocent” party who also did not follow the rules?

Decadent is a fantastic illustration as to how the third test works in practice. The offending event
revolved around the lateness of paying a court fee which is “near the bottom of the range of seriousness”
(at [62]). However, it was more complicated that simply paying the court fee late. The fee was put in the
post on the day of the deadline meaning that it was inevitably going to be received late. Therefore, the
breach was serious without a good reason as there was no way the cheque could have arrived on time.

Relief, however, was still granted because:

“64. At the third stage, however, the judge should have concluded that factor (a) pointed in favour
of relief, since the late payment of the fees did not prevent the litigation being conducted
efficiently and at proportionate cost. Factor (b) also pointed in favour of the grant of relief
since the breach was near the bottom of the range of seriousness: there was a delay of only
one day in sending the cheque and the breach was promptly remedied when the loss of the
cheque came to light.

65. On a consideration of all the circumstances of the case, the only reasonable conclusion in
this case was to grant relief. If relief were not granted, the whole proceedings would come
to an end It is true that the claimant had breached earlier court orders (as indeed had the
defendants)... Nevertheless, even taking account of the history of breaches in the Decadent
litigation, this was not a case where, in all the circumstances of the case, it was proportionate
to strike out the entire claim.”(Emphasis added.)

* Chartwell Estate Agents Ltd v Fergies Properties SA [2014] EWCA Civ 506.
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It should also be noted the cheque was not actually received the next day. It never arrived for some
unknown reason. Although the court recognised that sending a cheque by post entails this risk, it was not
held against the offending party. While one may argue that this indicates that a party cannot be faulted
for taking a minor risk that may result in non-compliance, I would argue otherwise.

I would argue that the specific risk in question (a cheque getting lost in the post) should have no bearing
whatsoever in such an application. Had the offending party put the cheque in the post allowing for arrival
on time, there is still the risk of the cheque going astray. Would such a risk be held against the ‘offending’
party in the event of the risk materialising? I think not. Surely, a solicitor has the right to rely on the Royal
Mail. Why should it be any different when CPR 3.9 is involved?

Cost Sanctions/ Agreeing Relief between the Parties

Finally, the way the court has given guidance on how the parties should deal with breaches amongst
themselves really says it all about the revised approach to relief from sanctions:

“41. In a case where (a) the failure can be seen to be neither serious nor significant, (b) where a
good reason is demonstrated, or (¢) where it is otherwise obvious that relief from sanctions
is appropriate, parties should agree that relief from sanctions be granted without the need
for further costs to be expended in satellite litigation.

43. The duty of care owed by a legal representative to his client takes account of the fact that
litigants are required to help the court to further the overriding objective ... It is as
unacceptable for a party to try to take advantage of a minor inadvertent error, as it is for
rules, orders and practice directions to be breached in the first place. Heavy costs sanctions
should, therefore, be imposed on parties who behave unreasonably in refusing to agree
extensions of time or unreasonably oppose applications for relief from sanctions. An order
to pay the costs of the application under rule 3.9 may not always be sufficient. The court
can ... record ... that the opposition to the relief application was unreasonable conduct to
be taken into account ... when costs are dealt with at the end of the case. If the offending
party ultimately wins, the court may make a substantial reduction in its costs recovery ...
If the offending party ultimately loses, then its conduct may be a good reason to order it to
pay indemnity costs. Such an order would free the winning party from the operation of CPR
rule 3.18 in relation to its costs budget.”(Emphasis added.)

The court does not care about breaches per se. The court is concerned with ensuring that litigation is
run in accordance with the overriding objective. If the breach does not affect the running of the litigation,
the court is not interested. The parties should just [never]mind the breach and carry on.

The truth is that the extremely severe costs penalty of possibly freeing the innocent party from its costs
budget will be an immense deterrent from litigation being delayed unnecessarily. What party would want
to risk the wrath of the court unless it was absolutely certain of being successful in taking issue with a
breach?

This approach must be correct. If the breach could have been side-lined, but for a party trying to take
an opportunistic point, the resulting delay in the running of the litigation is all the more inexcusable.
Whereas the initial breach was likely unintentional (even if inexcusable), the opportunistic party is taking
an action with full knowledge that it will be in direct opposition of the overriding objective. Such conduct
warrants such a costs sanction. The punishment truly does fit the crime.

I have seen that some practitioners are concerned that there will be satellite litigation on the costs issue,
or satellite litigation on satellite litigation. Honestly, I cannot see it. If there is a risk of such a draconian
costs penalty on taking a poor point on an issue in the CPR, can one imagine the court’s approach to the
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party that seeks to take issue with the punishment for taking the heavily criticized bad point? I would be
fearful of even being a fly on the wall in such a scenario.

Ratio of Mitchell = Ratio of Denton

What was one of the main purposes of the Jackson reforms? Was it not to enforce the following of
timetables, rules etc. to ensure cost effective litigation that was run orderly and without undue delay? To
achieve this outcome, one would initially think to throw the book at the offending party, which is what
was done in Mitchell. This policy, however, had the unintended consequence of actually having the opposite
effect. While rules were being enforced with absolute zealotry (to make even the most ardent supporters
of such a policy blush), litigation was coming to standstill when the purpose of enforcing the rules was
to have the opposite effect. The reason for this was because there was no longer any cooperation between
the parties. Every minor breach was taken on the hope that the “innocent” party would obtain a windfall.
As a consequence, countless applications were made thereby flooding the courts and preventing the actual
core litigation to continue and in actuality bringing the core litigation to a standstill.

In response, the court has now applied the same unbending commitment to the Jackson reforms. However,
instead of pointing the guns at the offending party, the court has the parties who take ridiculous and petty
points in their sights. The COA has threatened the imposition of the most “serious and significant” costs
sanctions—indemnity costs on the whole action awarded to the “offending” parties - if the “innocent”
parties take a point without “good reason”. Such a sanction is surely just “in all the circumstances”.

Therefore, the Ratio of Mitchell = the Ratio of Denton. The only difference is to which party the ratio
is directed.

New Developments in Litigation

The matter of Denton revolved around the fact that further witness statements were prepared on the basis
that new information came to light after the time of exchange for witness statements, which were exchanged
on time.

Now before I go further, I would like to comment on the fact that this was dealt with as a relief from
sanctions application which I simply cannot understand. The parties kept to the court order and exchanged
witness statements on time. On any understanding, how could one deal with an issue that was not known
at the time for compliance? I am not saying that the court’s permission would not be necessary. All I am
suggesting is that such a scenario should not engage CPR 3.9 as there was no non-compliance.

Either way, the court does offer some helpful guidance on how to deal with such issues. Furthermore,
I believe the guidance given is helpful whether CPR 3.9 is engaged or not. The guidance is especially
helpful as Denton also involves a trial being vacated by the granting of “relief”:

“54. This was a significant breach, because it caused the trial date to be vacated and therefore
disrupted the conduct of the litigation. The next question was whether there was good reason
for the breach. There was not, because the issue ... had been known ... in 2012.

56. There was very little to weigh in the balance on the other side under the heading of “all the
circumstances of the case” and the need to deal with the application justly. The claimants
had had ample opportunity to serve their additional evidence long before December 2013
... It was the claimants’ own fault that they had not chosen to serve such evidence earlier,
and to admit such evidence at that late stage necessitated the adjournment of the 10 day trial
... An adjournment would result in the protraction of proceedings which had already dragged
on for far too long. It would cause a waste of court resources and generate substantial extra
costs for the parties. It would cause inconvenience to a large number of busy people.”
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Despite the massive inconvenience adjourning the trial would have caused, this was not the cause for
refusing “relief”. It was because the issue was not dealt with as soon as possible. The strong inference is
that if new (pertinent) information came to light just before a trial, there would be an adjournment if there
were no opportunity to deal with these issues at an earlier date. There is no compliance question as the
new information could not be acted upon if it were not known. It would therefore be just and proportionate
to adjourn the trial. However, I do accept that the weight and importance of the new information will have
to be considered against whether it is “just” to vacate a trial.

Clearly the COA simply considered the overriding objective in its entirety as described above which I
submit would have been the case even if the request for further witness statements was considered outside
the scope of CPR 3.9. The only real difference could be in those borderline cases. If the CPR 3.9 criteria
is considered, more of an emphasis may be placed on the compliance aspect (at least according to the
main judgment—see above). This would result in a borderline request being denied relief. Whereas a
non-CPR 3.9 application may place greater weight on the just and proportionality issues resulting in a
successful borderline request—similar to an in-time application (see below).

Agreeing Extensions of Time in Excess of 28 Days

There was absolute panic in the legal world following the decision of Lloyd” in which the court decided
that the long running practice of the parties agreeing to extensions of time amongst themselves was a
symptom of the pre-Jackson era lack of respect for court timetables and directions. It was therefore decided
that the court’s permission was required for any and all extensions. No doubt this was in keeping with the
tone of Mitchell, as noted above. The decision, however, led to the amendment of CPR 3.8 which allows
the parties to agree up to a 28-day extension as the court was inundated with applications.

The compliance landscape, however, is different following Denton. No longer do the courts want to
enforce compliance by way of micromanagement. As noted above, the COA has now directed the parties
to cooperate by agreeing to those breaches where relief is likely to be granted. The COA has warned of
the consequences should the court become involved unnecessarily.

When discussing what would constitute serious breaches, the COA was of the opinion, as noted above,
that those breaches that impacted the court (e.g. adjournment of hearings and non-payment of court fees)
were serious and significant. In fact, the court noted that:

“45, We should say something about the submissions that have been addressed to the consequences
of scarce public resources. This is now sadly a fact of life, as much in litigation and in the
courts as elsewhere. No judicial pronouncement can improve the position. It does, however,
make it all the more important that court time is not wasted and hearings, once fixed, are
not adjourned.”

The COA also discussed the case of Chartwell noting that:

“19. [B]oth parties failed to serve their witness statements for several weeks (emphasis added)
after the due date ... Nevertheless he granted relief ... noting that both parties were ready
to exchange and the trial date could still be maintained.”(Emphasis added.)

Furthermore, it was noted above the post-Denton the parties hould agree relief where appropriate ([41]
of Denton).

It can therefore be argued that the Parties should be free to agree to any extension that does not prejudice
the court’s involvement. If the court has delegated the power of the court to agree releif (in certain
circumstances) to the parties, why should the parties not be free to agree extensions longer than 28 under

SMA Lloyd v PPC International Ltd [2014] EWHC 41 (QB).
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similar circumstances? If there is six months before the next CMC and the directions call for the disclosure
of witness and expert evidence, why bother the court with any extension that does not jeopardise the
scheduled CMC? After all, the litigation will still run efficiently and at proportionate cost. An application
to the court would simply take up the court’s limited resources in a time of overall scarce public resources.
Is this not exactly what the COA requested of the Parties to litigation so that they may comply with the
overriding objective?

In Time Applications for Extensions

Post-Mitchell and Pre-Denton there was great relief when it was decided that in-time applications for
extensions of time would not be subject to the CPR 3.9 criteria—Kaneria v Kaneria.’

Mr Justice Nugee noted that the relevant binding authority’ to this effect indicates that the overriding
objective in its entirety, or purest form, is considered. It was noted, however, that Robert was actually
decided under the old overriding objective. Therefore, the new (current) overriding objective would have
to be considered for all future in time applications as Robert did not determine the criteria in the overriding
objective only that it should be considered—in the form that was in place at that time.

Mr Justice Nugee goes on to note the relevant alterations to the overriding objective to the effect that
cases have to be dealt with at proportionate cost and the insertion of CPR 1(2) (f), quoted above.

Although the latter is also a requirement of CPR 3.9, Mr Justice Nugee noted that:

“37. Unlike the new CPR r 3.9 however, it can be seen that the reformulated overriding objective
does not give the same prominence to the considerations set out in the new sub-paragraph
(f). The guidance given by the Court of Appeal in Mitchell as to the effect of these matters
being singled out for specific mention (namely that they should be regarded as ‘of paramount
importance’ and ‘given great weight’: see paragraph 26 above) therefore does not, it seems
to me, apply. They are doubtless important considerations, but they do not have the same
paramount status.

76. However I accept that the new culture ... means that parties cannot expect to get an extension
simply by asking for it. They do have to explain to the Court why they need it, and the Court
will scrutinise the reasons put forward. Here that means looking at why the extension was
sought.”

Mr Justice Nugee clearly accepts that the same criteria are considered in relief from sanctions applications
as in in time applications. However, it is the emphasis on the competing criteria of the overriding objective
that is the difference between the two.

This is exactly in keeping with the main judgment in Denton which held when considering whether to
grant relief from sanctions, it is then that the specific criteria in CPR 3.9 (one of which is similar to CPR
1(2)(f)—regarding compliance) hold more weight than the other criteria in the overriding objective.

Even according to Lord Jackson who is of the opinion that “all the circumstances” means that all criteria
are given equal weight, as noted above, there is still a difference between the two applications as can be
seen from what Mr Justice Nugee also stated:

“54, Rather the policy, as I understand it, is one of requiring parties to take orders seriously. As
Mr Harty put it, the addition of sub-paragraph (f) to the overriding objective is about respect
for rules and orders: it is intended to promote a culture of compliance ... But making an
in-time application for an extension where necessary is respecting the rules: it is recognising
that unless such an application is made, the party will be in default and treating this with

© [2014] EWHC 1165.
7 Robert v Momentum Services Ltd [2003] EWCA Civ 299.
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the seriousness that it requires. It is not the same as indifference to compliance, or
non-compliance.”

Therefore when considering “all the circumstances” the court will note the respect of the rules when
an in-time application is made which will go in favour of granting the request. The opposite is therefore
true as well. The disregard for the rules will be taken into account when considering a relief from sanctions
application and will be held against the offending party.

CPR 3.10: Error in Procedure.

In a previous article, I put forward a proposition on the interplay between CPR 3.9 and CPR 3.10. I do
not intend to put the argument forward here in any great detail. However, to summarise, I proposed that
as long as any step is taken within the prescribed time limit, even if that step is deficient due to not following
a rule and/or practice direction (but not a court order—see CPR 3.10 and my last article), the operative
provision in the CPR should be CPR 3.10 and not CPR 3.9.

The benefit of relying on CPR 3.10 as opposed to CPR 3.9 is that the court considers the step taken e.g.
service of any particular (deficient) document—as having been done in accordance within the time limit
prescribed. For example, the service of witness statements, medical evidence and/or statements of case
on time, but without verifying the same with a Statement of Truth.

There is no doubt that this theory is not of as great necessity as it was in the dark days of Mitchell. Such
“errors” are likely to be neither serious nor significant if rectified promptly which would mean relief would
be granted as a matter of course. However, one may still wish to rely on CPR 3.10 so as not to run the
risk, however small, of an adverse judgment. More importantly, CPR 3.10 would be of great assistance
if there is an error of procedure in respect of an unless order. The argument can certainly be made under
CPR 3.9 that such a breach is both serious and significant, much like paying a court fee one day late that
is considered serious and significant—see above. As in the case of late payment of court fees, it is unlikely
that there could be good reason for not following a rule and/or practice direction in relation to an unless
order. Finally, one can see a judge taking the view that when considering the overriding objective and “all
the circumstances”, the need to enforce rules weighs heavily against granting relief on the basis that the
breach involves an unless order. This presumption would be compounded if there were previous breaches
to be considered as well.

In such a scenario, CPR 3.10 would come to the rescue. The step is presumed to have been taken and
no approval from the court is required. I would submit that this reasoning is very sound in the light of
Denton. The court is no longer interested in petty squabbles. The court just wants litigation to move along
in an orderly fashion with as little delay as possible, to be dealt with justly and with respect for
rules/timetables. CPR 3.10 deals with a scenario when timetables were respected (just as with in-time
applications, discussed above), albeit with a (hopefully) inadvertent tardiness to a particular rule. It is
therefore submitted that CPR 3.10 is there to state that such a scenario should not be held against the
offending party even if it may fail under the CPR 3.9 test.

This differentiation between non-compliance resulting in a delay requiring the assistance of CPR 3.9
as opposed to non-compliance without a delay is supported, I believe, by the COA in Denton. When
discussing the purpose of enforcing compliance with rules and practice directions, the court stated that:

“40. Litigation cannot be conducted efficiently and at proportionate cost without (a) fostering a
culture of compliance with rules, practice directions and court orders, and (b) cooperation
between the parties and their lawyers ... This was part of the foundation of the Jackson
report.
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41. We think we should make it plain that it is wholly inappropriate for litigants or their lawyers
to take advantage of mistakes made by opposing parties in the hope that relief from sanctions
will be denied and that they will obtain a windfall strike out or other litigation advantage.”

Enforcing compliance is a means to an end—so that litigation can run efficiently and at proportionate
cost. If there is a free for all, there will be needless delay and needlessly incurred costs. However, at the
same time petty points should be overlooked. Therefore, notwithstanding the fact that a breach may have
been “serious and significant” with no “good reason”, CPR 3.10 instructs the court to be of the view that
“all the circumstances” deem that the litigation should carry on without further comment. At the same
time, the court can punish the offending party, if appropriate, under CPR 3.10(a) Perhaps it would be
appropriate for a serial rule breaker and/or a particularly egregious lack of consideration for a particular
rule and/or practice direction? In any event, this demonstrates once again the careful balancing act in
relation to the competing interests of the overriding objective.

The (CPR) 1 and Only

When all is said and done, it seems that the proper balance between the competing, and sometimes
diametrically opposed, criteria of the overriding objective has been struck. This is in stark contrast to what
was thought to be the case after Mitchell, where lip service was paid to most of these criteria and the only
real test enforced was compliance with rules and practice directions.

Post-Denton, however, in a case dealing with relief from sanctions, the requirement to enforce compliance
will have more weight than some of the other factors, but at the same time the need for compliance will
not weigh so heavily that an unjust and disproportionate outcome will result. For this very reason the COA
has encouraged cooperation between the parties so as not to involve the courts in relation to those breaches
where relief is likely to be granted.

Similarly, in other case management situations where compliance is concerned, the overriding objective
will be considered through the lens of the particular situation at hand such as in cases of in-time applications
and where there has been an error in procedure. In such cases, compliance will not have as much weight
when compared to relief from sanctions for the very reason that compliance was taken seriously by the
offending party.

The decision in Denton should also have the effect of restoring cooperation between the parties thereby
ensuring the smooth and proportionate running of litigation by involving the court only when it is absolutely
necessary to do so.

Therefore, what is abundantly clear is that the overriding objective reigns supreme and courses through
the CPR. The truth is that when one stops to ponder such a proposition, one notes that CPR 1.1 deals with
the overriding objective. By its very definition it is considered above all else.
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capacity; Right to liberty and security

Yogi Amin looks at the Supreme Court decision in the P v Cheshire West case and considers what the
Jjudgment means in relation to issues of deprivation of liberty and the role of the Court of Protection and/or
local authorities. He then considers the implications of the decision for personal injury lawyers acting
on behalf of clients who lack capacity to make decisions about residence and care arrangements.

ML

The Supreme Court’s decision in P v Cheshire West and Chester Council' (the “Cheshire West
Decision”)’ provided much needed clarity on the law relating to deprivation of liberty and extended further
the legal protection afforded to vulnerable individuals who lack the mental capacity to make decisions
regarding their residence and care.

This was achieved by the Supreme Court establishing a widely drawn acid test for determining whether
the living arrangements of an individual who lacks mental capacity, amounts to a deprivation of liberty.
Where an individual is found to be deprived of their liberty, the arrangements must be authorised either
by the Court of Protection or the local authority under the statutory Deprivation of Liberty Safeguard
(“DoLS”) scheme and this therefore provides an independent check and regular reviews to ensure that the
arrangements are the least restrictive and in that individual’s best interests.

Facts

P was 38 years of age and was diagnosed with cerebral palsy and down’s syndrome. P was initially living
at home with his mother and the local authority was concerned that this was not in his best interests. Court
of Protection proceedings were subsequently issued and the parties reached agreement that P lacked the
mental capacity to make decisions about his residence, care and contact with others and that it was in P’s
best interests to move into a supported living placement.

When P moved into a supported living placement he required 24 hour care, including assistance with
personal hygiene. P had a habit of pulling at his incontinence pads and would occasionally ingest their
contents. In an attempt to prevent this, he wore all-in-one underwear but on occasions still required physical
intervention to manage his challenging behaviour. P was not given any tranquillising medication.

The parties to these proceedings disagreed on whether P’s supported living placement amounted to a
deprivation of his liberty and, therefore, whether it needed to be authorised by the Court. This became the

" Yogi Amin is a partner at Irwin Mitchell in Sheffield and their National Head of Public Law. He can be contacted by email at
yog*i.amin@irwinmitchell.com.
Roisin Horan is a trainee solicitor at Irwin Mitchell in Sheffield. She can be contacted at by email at roisin.horan@irwinmitchell.com .
'p (by his litigation friend the Official Solicitor) v Cheshire West and Chester Council, P and Q (by their litigation friend the Official Solicitor) v
Surrey County Council [2014] UKSC 19.
% The authors acted on behalf P’s mother in P v Cheshire West (2014).
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subject matter of the subsequent court proceedings alongside a determination of what particular
arrangements and contact restrictions were in P’s best interests.

Proceedings

Mr Justice Baker heard the matter in the Court of Protection. During the course of proceedings expert
evidence was heard which shaped the changes to the care arrangements which would in due course be
authorised as being in P’s best interests. It was found that P was completely under the control of the staff
at the bungalow and the steps required to deal with P’s challenging behaviour, including physical restraint,
led Baker J, to decide that overall, P was deprived of his liberty, though it was in his best interests.

This decision was appealed by Cheshire West Council and the Court of Appeal found that P was not
deprived of his liberty. In reaching this decision, Munby L.J. applied the “relevant comparator” concept
so that P was to be compared to “an adult of similar age with the same capabilities of P, affected by the
same condition or suffering the same inherent mental and physical disabilities and limitations” to assess
whether he was deprived of his liberty.

The Official Solicitor on behalf of P, applied to the Supreme Court to appeal the decision of the Court
of Appeal. On review of European case law, it was agreed that the three elements required for a deprivation
of liberty are:

a. The objective element of a person’s confinement to a certain limited place for a non-negligible
length of time;
A lack of valid consent to the confinement;

c. The fact of the confinement being imputable to the State.

It was the first element (a) which was in dispute between the parties.

The consequence of Munby L.J.’s judgement was that the protection afforded by art.5 of the European
Convention of Human Rights of physical liberty would not be the same for everyone and that consideration
would be given to P’s disabilities and difficulties when determining whether he was deprived of his liberty.
The Official Solicitor and P’s mother firmly rejected this view and argued that this approach confuses
“the concept of deprivation of liberty with the justification for imposing such a deprivation”. Whilst it
may have been in P’s best interests to be deprived of his liberty, this did not negate the fact that P is
deprived of his liberty. Furthermore, pursuant to article 1 of the European Convention, the rights set out
are to be guaranteed to everyone and are “premised on the inherent dignity of all human beings whatever
their frailty or flaws”.

The local authority argued that whether a person is deprived of their liberty is a matter of “fact and
degree” where a number of factors may be relevant including “the type, duration, effects and manner of
implementation of the measures in questions”. Asking if an individual is confined is not sufficient to
determine the “concrete situation”.

In contrast to this, the Official Solicitor and P’s mother argued that the question is simply whether P is
“under continuous supervision and control and not free to leave”.

Decision

The appeal was allowed and the Supreme Court held that P was deprived of his liberty.

Lady Hale rejected the relevant comparator test finding that it was “inconsistent with the view that
people with disabilities have the same rights as everyone else”. The Supreme Court found that instead,
the “acid test” for determining whether an individual is deprived of their liberty is whether that person is
“under continuous supervision and control and was not free to leave”.
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The effect of the relevant comparator test laid down by Munby L.J. was that a significant number of
incapacitated adults would not benefit from the procedural safeguards provided in the Mental Capacity
Act 2005. Lady Hale found that due to the vulnerability of individuals such as P, “we should err on the
side of caution in deciding what constitutes a deprivation of liberty in their case. They need a periodic
independent check on whether the arrangements made for them are in their best interests”. Under the acid
test laid down by the Supreme Court, any incapacitated adult who is in a placement arranged by the state
who is under continuous supervision and control and who is not free to leave that placement must be
considered to be deprived of their liberty and will be afforded the essential safeguards to ensure that the
arrangements are in their best interests. For individuals in registered care homes or hospitals, this means
an authorisation issued through the DoLS regime. For individuals in other types of placements, such as
P who was in a supported living placement, this will mean an authorisation by the Court of Protection.

The new acid test has resulted in a greater number of individuals being afforded the protection under
the DoLs regime. Lady Hale suggested that the checks afforded by that regime “need not be as elaborate
as those currently provided for in the Court of Protection or in the Deprivation of Liberty safeguards
(which could in due course be simplified and extended to placements outside hospitals and care homes)”.

Impact

The Association of Directors of Adult Social Services (“ADASS”) conducted a survey of local authority
adult social care departments who indicated that they expect the number of DoLS referrals from hospital
and residential settings to rise from 10,050 in 2013/2014 to 93,900 in 2014/2015. The number 