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Editorial
In this second edition for 2018, we have several articles on liability. There are two very interesting articles
concerning strategy and tactics in litigating personal injury claims and another relating to UK car insurance
premiums and how they are spent. Finally, we have an item on EMDR therapy consisting of an interesting
case study.
The first article, by Dominic De Saulles, analyses the recent Supreme Court decision in Armes v
Nottinghamshire CC. This case concerns a local authority’s liability in respect of the conduct of foster
parents. The Supreme Court found that the local authority was liable but interestingly, the court preferred
the vicarious liability route rather than finding a non-delegable duty existed. Dominic analyses the reasons
for this, explains the background to the case, giving very interesting commentary.
The next article also concerns local authority liability. This relates to the “failure to remove” litigation.
This case, however, concerned a child seeking damages from a local authority in respect of a failure by
Social Services to protect a child from abuse or neglect. Richard Scorer gives the background to this type
of case, discusses the various cases that have considered this scenario finishing with the CM case. The
facts of this case were slightly different to the usual failure to remove case. The case was unsuccessful
for the claimant. Richard then considers the consequences of the case for “failure to remove litigation”.
Julian Fulbrook, an Editorial Board member, writes a really interesting article about mobile telephones
and transport litigation. As Julian comments, research and common sense has demonstrated the alarming
risks of using a mobile telephone while driving. In spite of this, usage has risen massively in recent years
and despite bans and increasingly stiff penalties, safety issues arising from “distracted driving”, have
become a major concern across the world. Julian gives a very insightful discussion about the ramifications
of this development.
Angela Frost and Farhana Mukith explore the foreseeability of risks in the context of public liability,
the consequences, when an assessment of risk is required and the circumstances in which assessments
should be acted upon. The authors are concerned with public liability in context with the Occupiers Liability
Act. They ask when is a risk assessment required? Risk assessments are not a requirement of the Occupiers
Liability Act 1957 but an assessment is given as to when such an assessment may be required. Whilst a
conclusion is reached about the importance of a risk assessment, a failure to carry out one of these alone
is not going to be enough to establish liability. It must be demonstrated that performing the risk assessment
would have made a difference.
Sian McKinley examines the difficulties faced by claimants who wish to bring a secondary victim claim
based on a primary claim of clinical negligence. She highlights the various controls imposed in this area
of the law by the Alcock case and finds that there is difficulty applying the requirement of sudden and
direct visual impression in clinical negligence cases. She prepares an analysis of the case law that is
available. This suggests an apparent trend against secondary victim claims.
We are very pleased to be able to publish an article by Professor Richard Lewis from the Cardiff
University School of Law and Politics. This article reveals some of the tactics which lawyers may use
when conducting personal injury litigation. The research carried out is empirically based being drawn
from structured interviews from a cross section of practitioners.
John McClade, the Legal Policy Officer at APIL, has written an interesting article concerning car
insurance premiums. The article is extremely interesting in that it presents a challenge to the ABI argument
that “UK motorists pay some of the highest premiums in the EU” because of the level of minor soft injury
claims in Britain. Analysis undertaken by Professor Oliphant has demonstrated that this narrative is
“entirely lacking in substance”. John’s article goes on to explain why.
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Finally, Derek Farrell’s article concerns EMDR therapy and the treatment of a Hillsborough survivor
with PTSD. The paper explores key features of PTSD as well as the treatment intervention, EMDR therapy.
This is outlined demonstrating the core elements of the psychotherapeutic approach, mechanisms of action
and its subsequent application with a Hillsborough survivor who sought psychological treatment for the
first time, 26 years after the disaster. This information will be very informative for those representing
individuals PTSD.
Colin Ettinger
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Hard Choices and Non-Delegable Duties: Armes
v Nottinghamshire CC
1

Dominic De Saulles

*

Senior Lecturer, Cardiff School of Law and Politics
Canada; Child abuse; Comparative law; Duty of care; Foster carers; Local authorities' powers and
duties; New Zealand; Vicarious liability

Introduction
In Armes v Nottinghamshire CC,2 the Supreme Court had to decide whether a local authority (“the
authority”) was liable in respect of the acts of foster parents towards a child who had been in foster care.
The court was asked to consider whether the authority was vicariously liable for people who were not
employed by it. So the question was whether being a foster parent was sufficiently akin to an employed
status as to found liability under this head. As an alternative, the court was asked to find that the authority
had a non-delegable duty which extended as far as the day to day care of the child. If it did, then it could
be said that the non-delegable duty had been breached as a result of the acts of the foster parents.
Unsurprisingly, the local authority was held responsible for the acts of the foster parents. But the court
preferred the vicarious liability route to that offered by finding a breach of non-delegable duty.3 There
were three central reasons for this. First, the statute did not expressly impose a blanket duty across all the
aspects of taking a child into care; the authority was permitted to “board out” the child to foster parents.
Secondly, it did not make sense, when looking at the social context, to read the statute as going further
than imposing a duty: to check prospective foster parents, to carry out inspections to monitor what they
were doing, and to remove the child if something was going wrong (“the boarding out duties”). In each
of those areas the authority had fulfilled its responsibilities. Thirdly, the way the statute structured the
obligations placed upon the authority was consistent with the division of responsibilities in the social
setting between boarding out and foster parenting. The authority had duties but they related to high level
matters, not to the day-to-day care of a child who had been placed with foster parents.
Armes offers us a good opportunity to see policy in formation in a real-life setting where hard choices
have needed to be made in a number of common law jurisdictions.4 The case dealt with both vicarious
liability and with non-delegable duties. Vicarious liability is officially in a state of flux5 and the question
of non-delegable duties was recently the subject of fresh consideration in Woodland v Swimming Teachers

1

Armes v Nottinghamshire CC [2017] UKSC 60.
Dominic De Saulles is a Senior Lecturer at Cardiff School of Law and Politics. He teaches Civil Litigation on the Bar Professional Training Course.
As well as having a long standing interest in Personal Injury litigation, he is currently writing a book on reform in Anglo-American civil procedure.
2
Armes v Nottinghamshire CC [2017] UKSC 60.
3
A non-delegable duty is personal. The duty cannot be delegated away to another. Performance of the duty by another is permitted but the duty
holder is liable if the duty is not discharged correctly, see, e.g. the speech of Lord Hailsham in McDermid v Nash Dredging Ltd [1987] A.C. 906 at
910.
4
State of New South Wales v Lepore 2003 H.C.A. 4 (Australia) concerned breach of non-delegable duty and vicarious liability. KLB v British
Columbia 2003 S.C.C. 51 (Canada) concerned direct negligence, vicarious liability, non-delegable duties and breach of fiduciary duty. S v Att-Gen
[2003] NZCA 149; [2003] N.Z.L.R. 450 (New Zealand) concerned vicarious liability and breach of fiduciary duty. Non-delegable duty was not in
issue. Each of these cases was cited in Armes v Nottinghamshire CC [2017] UKSC 60.
5
Lord Phillips in Various Claimants v Catholic Child Welfare Society [2012] UKSC 56 at [19] and Lord Reed in Cox v Ministry of Justice [2016]
UKSC 10 at [1]. See also P. Morgan, “Vicarious Liability on the Move” [April 2013] L.Q.R. Vol.129, 139–144.
*
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Assoc.6 With each kind of liability, the court is faced with a situation where, but for the imposition7 of
liability, a victim will be left without effective recourse. In the case of vicarious liability, the logic is that
the principal or employer carries responsibility for the acts of the agent or employee. In the case of a
non-delegable duty it is said that the defendant has assumed a responsibility.8 Both kinds of liability,
therefore, require the court to engage openly in considerations of what social problem the law is dealing
with and what, as a matter of policy, to do about the problem. As Lord Neuberger has said, there are
choices to be made and those choices often involve policy rather than principle.9 This has been particularly
clear in vicarious liability cases where choices are made based upon what the defendant enterprise was
trying to do and the risks that were created in the process. Notions of control, whether or not exercisable
in the real world, also underlie the imposition of liability. The social nature of the enterprise (whether
governmental or charitable) is not to the point. Those who operate an undertaking are expected to accept
responsibility for that which they have set in train. In the case of non-delegable duties the issue is not that
an enterprise chose to do A or B but rather that there is some assumption of responsibility that justifies
the imposition of liability, even where the assumption was non-voluntary.10 A theoretical ability to control
the wrongdoer is not in issue here.11 The social nature of an enterprise does not mean that it can avoid the
bite of a non-delegable duty.
The vicarious liability strand has seen the courts first prefer the Canadian approach12 then decline to
follow this all the way,13 following the New Zealand jurisprudence14 instead. In Armes, the claimant
succeeded on the vicarious liability point.
The non-delegable duty strand has developed in Canadian case law.15 The Supreme Court decided
ultimately that the non-delegable duty argument did not succeed. It is upon the non-delegable duty argument,
and why it did not succeed, that we now concentrate.

Background
The claimant in Armes was aged seven when she was taken into care. She was then placed with two
successive foster families. In the first foster family, the claimant was one of a group of 9 or 10 foster
children who lived alongside the 4 children of the family. In the second family there were only two foster
children together with two children of the family. The second family was therefore akin to a “conventional”
family whilst the first family was more akin to a “home”.

6

Woodland v Swimming Teachers Assoc [2013] UKSC 66.
And it is worth remembering that the courts are making a choice here. The law is made and not given; Lord Reid, “The Judge as Lawmaker” (1972)
12 J.S.P.T.L. 22. See also Hollis v Vabu Pty Ltd [2007] C.L.R. 21 at [34]. The case of State of New Wales v Lepore [2003] H.C.A. 4 at [196] makes
clear that the content of the doctrine of vicarious liability has indeed been changed.
8
See Lord Sumption’s second category of cases in Woodland v Swimming Teachers Association [2013] UKSC 66 at [7] and [11]–[12].
9
Lord Neuberger, Implications of Tort Law decisions: Address to Northern Ireland Personal Injury Bar’s Inaugural Conference 13 May 2017, see
paras [2], [3], and [21]. The policy nature of the decisions appears most clearly in the reasoning in Bazley v Curry [1999] 2 S.C.R. 534.
10
See Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [7].
11
See Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [24].
12
Lister v Helsey Hall Ltd [2001] UKHL 22 was clearly influenced by Bazley v Curry [1999] 2 S.C.R. 534 although in Armes v Nottinghamshire
CC [2017] UKSC 60 at [67] Lord Reed said that the reasoning in Bazley had not been followed in Lister. The reasoning in Bazley was reviewed in
State of New South Wales v Lepore 2003 H.C.A. 4 at [210]–[212], [217], [222], and [272] although the reasoning in that case is quite diffuse.
13
KLB v British Columbia 2003 S.C.C. 51, the court found that imposing vicarious liability for the acts of foster parents would serve no purpose at
[22]–[26]; the logic of the decision was based upon the authority’s lack of control over everyday family life. KLB v British Columbia 2003 S.C.C. 51
was recently distinguished in Ari v Insurance Corp of British Columbia [2015] B.C.C.A. 468 but that was a case concerning vicarious liability for
alleged breach of privacy.
14
See S v Att-Gen [2003] NZCA 149. Armes v Nottinghamshire CC [2017] UKSC 60 at [66]–[70] follows S v Att-Gen.
15
KLB v British Columbia 2003 S.C.C. 51 at [33]–[36]. The build-up of the argument is echoed in Armes v Nottinghamshire CC [2017] UKSC 60
at [39] and [46]–[49].
7
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The statutory background in Armes
The relevant legal provisions which were being considered in Armes were contained in the Child Care
Act 1980 (“the 1980 Act”) which provided that the local authority had a duty to receive and keep a child
in their care; and had the same powers and duties as a parent would have.16 Such duties and powers would
arise because of the status which the local authority was taking on: definitely the high level functions of
a parent but not the day to day functions of a parent; those fell to be discharged by the foster parents in
their own right.17 As we shall see, the question of non-delegable duty partly turned on this.18
It was implicit that the local authority’s duty to receive and keep the child included a duty to provide
accommodation and maintenance for the child.19 That duty could be discharged by “boarding out” i.e.
placing the child into foster care20 which was duly approved.21 The duty did not stop there. Section 22 of
the 1980 Act required that the local authority should ensure that the premises where the child was in foster
care were subjected to supervision and inspection and that a child should be removed from foster care if
this was required by their welfare.22

Comparison with KLB
The comparison with KLB is instructive. This was a Canadian case where the expectations as to boarding
out duties were broadly similar to those of Armes. In KLB, the children were placed in two different homes
sequentially and the authority interviewed each set of foster parents. However, the authority ignored the
warning of an earlier report in respect of the first placement and made major research errors in relation to
the second placement, such that it is doubtful that either placement should have gone ahead. The authority
failed to make frequent supervisory visits. Nevertheless, although there was a direct breach of the authority’s
duty of care in respect of placement and supervision there was held to be no non-delegable duty “to ensure
that no harm comes to children through the abuse or negligence of foster parents”. It was recognised that
in Canada there could be a non-delegable duty imposed by statute; Lewis v British Columbia.23 The
difference between KLB and Lewis was that in the latter case, the relevant Act “imposed a duty on the
Minister … personally to direct and manage the works”.24

Explaining non-delegable duties
In Armes, Lord Reed made that the point that a non-delegable duty of care requires a higher than normal
duty of care. Not only must the duty-holder take personal care but it must ensure that care is taken by
whoever is acting to discharge the duty-holder’s obligation.25 The Canadian expression of this is “a duty
not only to take care but to ensure that care is taken”.26

16

1980 Act s.(1) and (2).
Armes v Nottinghamshire CC [2017] UKSC 60 at [40].
18
As to liability more generally, the distinction between the kinds of responsibilities ultimately did not matter, for the authority was vicariously
liable for the actions of the foster parents.
19
1980 Act s.21(1), Armes v Nottinghamshire CC [2017] UKSC 60 at [6].
20
Armes v Nottinghamshire CC [2017] UKSC 60 at [6].
21
1980 Act s.22, Armes v Nottinghamshire CC [2017] UKSC 60 at [7].
22
1980 Act s.22(2)(d), Armes v Nottinghamshire CC [2017] UKSC 60 at [7]. See also Boarding-Out of Children Regulations 1955 (SI 1955/1377)
regs 4 and 5.
23
Lewis v British Columbia [1997] 3 S.C.R. 1145.
24
Lewis v British Columbia [1997] 3 S.C.R. 1145 at [25].
25
Armes v Nottinghamshire CC [2017] UKSC 60 at [31]. Lord Reed left out of his discussion the question of hazardous work given to an independent
contractor (Armes at [33]) which constitutes Lord Sumption’s first category in Woodland v Essex CC [2013] UKSC 66 at [6].
26
Maclachlin CJ in KLB v British Columbia 2003 S.C.C. 51 at [32]. She was citing her own judgment in Lewis v British Columbia [1997] 3 S.C.R.
1145 at [50] where a Highway Authority was under a non-delegable duty of care in respect of work carried out to the highway by independent contractors.
See also Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [9]. Machlachlin’s phrase appears to have been adopted by Lord Sumption without
express acknowledgement of the source. KLB was cited to the Supreme Court but the decision was not referred to in the judgment.
17
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Such duties are said to exceptional because they are not based on personal fault27 and indeed are
inconsistent with fault based liability.28 Hospitals, employers and schools have such a duty.29
A non-delegable duty is imposed in general, said Lord Reed, where three things can be said:
•
•
•

the claimant and defendant have a pre-existing relationship;
because of that duty the relationship of the defendant to the claimant is a personal one; and
a particular class of persons can be identified who are to be protected against particular
risks.30

How non-delegable duties operate
We are now going to take a step back from the reasons for imposing a non-delegable duty and consider
instead the more basic question of how such a duty operates. In Woodland, Lord Sumption had said that:
“the duty is … personal to the defendant. The work required to perform such a duty may well be
delegable, and usually is. But the duty itself remains the defendant’s. Its delegation makes no difference
to his legal responsibility for the proper performance of a duty which is in law his own.”31
This approach is consistent with McDermid v Nash Dredging & Reclamation Co Ltd at 919,32 where
Lord Brandon said:
“The essential characteristic of the [employers’] duty is that, if it is not performed, it is no defence
for the employer to show that he delegated its performance to a person, whether his servant or not
his servant … Despite such delegation the employer is liable for the non-performance of the duty.”
Lord Brandon is here making the point that the holding of a duty and the performance of that duty are
conceptually distinct.
The most familiar case here for personal injury practitioners will be Wilsons & Clyde Coal Co Ltd v
English (“English”).33 Lord Sumption argues that this case demonstrates that employers’ liability:
“was an area in which the courts at an early stage of the development of the law of tort, adopted a
protective approach to those who were vulnerable and not in a position to defend their own interests.”34
He cites English in support of his thesis. Given that Lord Sumption hangs his hat on the peg of the court
as protector, we are entitled to ask to what extent the case law supports his thesis. The cases shows that
between 193435 and 193836 the House of Lords had decided that the doctrine of common employment was
unsuited to modern conditions being “well-established but illogical”37 and having a philosophical basis
that paid little regard “to reality or to modern ideas of economics or industrial conditions”.38 The existence
27
Armes v Nottinghamshire CC [2017] UKSC 60 at [31]. Lord Reed appears to be echoing State of New South Wales v Lepore 2003 H.C.A. 4 at
[102]–[104]. This in turn is drawn partly from the judgment of Mason J in Kondis v State Transport Authority (1984) 154 C.L.R. 672 at 686. Kondis
concerned a crane which fell onto an employee. The crane was operated by a contractor of the employer authority. The authority had a non-delegable
duty to provide a safe system of work.
28
Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [22].
29
These being cases falling into Lord Sumption’s second category in Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [7].
30
Armes v Nottinghamshire CC [2017] UKSC 60 at [33] citing Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [7].
31
Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [7].
32
McDermid v Nash Dredging & Reclamation Co Ltd [1987] A.C. 906.
33
Wilsons & Clyde Coal Co Ltd v English [1938] A.C. 57.
34
Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [13].
35
Lochgelly Iron and Coal Co Ltd v McMullan [1934] A.C. 1, (common employment does not prevent claims for breach of statutory duty).
36
Wilsons & Clyde Coal Co Ltd v English [1938] A.C. 57, (common employment does not defeat common law claims for failure to provide a safe
system of work.
37
Lord Wright in Wilsons & Clyde Coal Co Ltd v English [1938] A.C. 57 at 79.
38
Lord Wright in Wilsons & Clyde Coal Co Ltd v English [1938] A.C. 57 at 80: actively demonstrating the need for the Practice Statement (Judicial
Precedent) [1966] 1 W.L.R. 1234). Contrast too Lord Wright’s statement with the approach taken by Lord Phillips in Various Claimants v Catholic
Child Welfare Society [2013] 2 A.C. 1 at [19]: “The law of vicarious liability is on the move.” In other words, the judges are changing the law of
vicarious liability.
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and persistence of the doctrine of common employment is a story for another day but a very significant
feature of that story is that a doctrinaire English judiciary squashed the more accommodative approach
taken by Scottish courts. So far as employees are concerned, it is hard therefore to discern a uniformly
protective approach much before the 1930s. It is notable that it required action by Parliament in the form
of Law Reform (Personal Injuries) Act 194839 to abolish a doctrine which originated with the English
common-law judges.
In English Lord Macmillan said that an employer:
“cannot divest himself of this duty, though he may … perform it through the agency of an employee.
It remains the [employer’s’] obligation, and the [employee] whom the [employer] appoints to perform
it performs it on the owners behalf.”40
Interestingly, Lord Macmillan went on to say that:
“The owner remains vicariously responsible for the negligence of the person whom he has appointed
to perform his obligation for him, and cannot escape liability by merely proving that he has appointed
a competent agent. If the owner’s duty has not been performed, no matter how competent the agent
selected by the owner to perform it for him, the owner is responsible.”
Viewed from a modern perspective, Lord Macmillan has elided the doctrines of vicarious liability (a
secondary form of liability)41 and non-delegable duty (a primary form of liability). As Lord Reed said in
Armes,42 these are:
“two distinct legal doctrines with different incidents and different rationales … it is the imposition
of vicarious liability which is implicitly premised on the absence of direct liability.”
Lord Wright’s approach shows how tangled were the trio of vicarious liability, common employment
and non-delegable duties before the Second World War.
Lord Wright also dealt with the question of non-delegable duty. He spoke of a statutory duty being
“personal to the employer, in this sense that he was bound to perform it by himself or by his servants”.
He added that “the same principle” applied to the “fundamental obligations of a contract of employment
… for the performance of which employers are absolutely responsible”.43
Seeking to encapsulate the issue, Lord Wright said, that the employer’s duty was a:
“personal duty, whether he performs or can perform it himself, or whether he does not perform it or
cannot perform it save by servants or agents. A failure to perform such a duty is the employer’s
personal negligence.”44

Justification for non-delegable duties
In Woodland, Lord Sumption outlined the basic theory as follows:
“Both principle and authority suggest that the relevant factors are the vulnerability of the claimant,
the existence of a relationship between the claimant and the defendant by virtue of which the latter
has a degree of protective custody over him, and the delegation of that custody to another person.”45
39
Law Reform (Personal Injuries) Act 1948 s.1(1) of which provided: “It shall not be a defence to an employer who is sued in respect of personal
injuries caused by the negligence of a person employed by him, that that person was at the time the injuries were caused in common employment with
the person injured.”
40
Wilsons & Clyde Coal Co Ltd v English [1938] A.C. 57 at 75. Words in parentheses substituted.
41
See Armes v Nottinghamshire CC [2017] UKSC 60 at [30].
42
Armes v Nottinghamshire CC [2017] UKSC 60 at [50]. This paragraph needs to be read alongside [30].
43
Wilsons & Clyde Coal Co Ltd v English [1938] A.C. 57 at 78.
44
Wilsons & Clyde Coal Co Ltd v English [1938] A.C. 57 at 83–84.
45
Armes v Nottinghamshire CC [2017] UKSC 60 at [12].
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Woodland did not concern the placing of children into any form of care. It dealt with the extent to which
a local authority would be liable for the negligence of a lifeguard and swimming teacher in respect of an
activity carried out for the school during school hours.46

Applying the five Woodland factors
Lord Sumption had identified47 five defining features of the non-delegable duty cases which can be
unpacked as follows:
•

•
•

•

•

•

•

the claimant is “especially vulnerable or dependent on the protection of the defendant against
the risk of injury”;
Comment. There is no doubt that Armes, as a child, was both vulnerable and dependent
upon whoever was caring for her.
there is an “antecedent relationship” between the claimant and the defendant:
Comment. The antecedent relationship in Armes arose by statute.
which places the claimant into the care of the defendant. From this placement, it is possible
to “impute to the defendant the assumption of a positive duty to protect the claimant from
harm”;
Comment. This is one point of difficulty in applying Woodland to the facts of Armes. The
difficulty lies in describing the scope of the duty imposed by statute. Questions of the contents
of the duty follow on from the question of their scope.
the exercise of this care can be said to “involve an element of control over the claimant”.
Comment. Again, difficulty arises because there was debate as to the extent of control which
the authority did exert. The authority was responsible for checking the potential foster
parents, placing the child with them, monitoring the quality of care being provided, and
removing the child if necessary. These boarding out functions were high-level ones. The
local authority certainly never engaged in the minutiae of daily family life and it is doubtful
to see how it could have done given that the arrangement was a fostering one.
The claimant has no control over how the defendant chooses to carry out its obligations, i.e.
personally or through others.
Comment. In Armes, the claimant was a child at the relevant time and had no control over
the choices that the defendant had made in placing her with either foster family. The
authority’s position was that it had discharged its boarding out functions and in so doing the
content of the duty was related to the high level functions from which its duties stemmed.
The defendant has delegated a key function to someone to exercise “the defendant’s custody
or care … (and) the element of control that goes with it”.48
Comment. Again the question of the scope of the duty dictates the question of the content
of the duty.
The delegate has negligently performed the key function given to him.
Comment. The way that those caring for the claimant behaved would amount to a failure to
use reasonable care to look after her in personal terms. But this would not be a problem for
the local authority if either a non-delegable duty did not exist or the duty did exist but was
limited in scope because it related only to the high level functions imposed upon the authority.

46
See Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [1]. At trial both the swimming teacher and the lifeguard were held to be liable,
see [2015] EWHC 273 (QB) at [57]–[59]. As a consequence, therefore, the authority was also liable at [59]. In a subsequent decision liability was
apportioned between the swimming teacher (as to 66.6%) and the lifeguard (as to 33.3%) see [2015] EWHC 820 (QB).
47
Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [23].
48
It matters not that the duty is imposed by statute (Armes v Nottinghamshire CC [2017] UKSC 60 at [38]) citing Lord Denning in Myton v Woods
(1980) 79 L.G.R. 28 “except he delegates to the contractor the very duty which he himself has to fulfil” at 38.
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Australian authority
Turning to an Australian authority noted in Woodland,49 (New South Wales v Lepore) we find that the
circumstances of the case concerned a sexual assault by a teacher where the authority was found not to
be under a non-delegable duty of care. The route taken was to prefer the vicarious liability route; exactly
the same line taken in Armes, albeit for reasons expressed in terms of domestic authority.

The parental duty of care
In Armes, Lord Reed considered the “duty to ensure that care is taken”.50 The court had to decide whether
the duty to receive and keep a child imposed a non-delegable duty of care. This involved two different
considerations, namely the scope of the duty and the content of any duty. As the local authority was given
the same powers and duties that a parent would have,51 it was necessary to consider the question of the
content of parental duties. So what are those duties? In Carmarthenshire CC v Lewis,52 Lewis, a child of
four was at school and had been left unattended for 10 minutes. He had strayed out onto the road and an
accident had resulted. The local authority was found to be negligent upon the basis that it had not exercised
the same degree of care which the reasonable parent would. The court was alive to the difficulty of setting
the standard too high. Lord Reid said:
“The appellants say that … if such a duty is held to exist it will put an impossible burden on harassed
mothers who will have to keep a constant watch on their young children. I do not think so. There is
no absolute duty; there is only a duty not to be negligent, and a mother is not negligent unless she
fails to do something which a prudent or reasonable mother in her position would have been able to
do and would have done. Even a housewife who has young children cannot be in two places at once
and no one would suggest that she must neglect her other duties, or that a young child must always
be kept cooped up.”53
In Harris v Perry,54 the Court of Appeal considered the reasonable steps which would be expected of
a parent which providing a bouncy castle to be played on. Constant supervision was not required as severe
accidents were not foreseeable. The Court of Appeal expected a parent to show “the standard of care that
she was required to show was that which a reasonably careful parent would show for her own children”.
The Canadian equivalent would be the careful parent test.55

The problem posed by a non-delegable duty
Lord Reed approached the matter by considering first general policy issues, then the broad purpose of the
1980 Act, and then finally the interpretation of its relevant sections.
The particular issue troubling the Supreme Court was that the local authority was required to promote
the welfare of a child in care. If the authority’s duty under the 1980 Act was a non-delegable duty extending
beyond the scope of boarding out, then it would have the effect of making the authority liable if family
members committed torts against children whilst they were visiting their family even when it was reasonable
for such visits to take place. This would create “a form of state insurance” which Lord Reed said would

49
Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [21]. Lord Sumption described the Australian cases as broadly correct in their analysis
of the matters to be analysed see Woodland at [23].
50
Armes v Nottinghamshire CC [2017] UKSC 60 at [40]–[42]. See above.
51
1980 Act s.10(2).
52
Carmarthenshire CC v Lewis [1955] A.C. 549.
53
Carmarthenshire CC v Lewis [1955] A.C. 549 at 566. A fuller quotation is offered than that given in Armes v Nottinghamshire CC [2017] UKSC
60.
54
Harris v Perry [2008] EWCA Civ 907 at [37] and not [19] as suggested in Armes v Nottinghamshire CC [2017] UKSC 60.
55
See KLB v British Columbia 2003 S.C.C. 51 at [14].
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be an undesirable state of affairs. Further, one might observe that the existence of such liability might
render local authorities less likely to allow visits to family members.
Bearing this in mind, Lord Reed approached the construction of the 1980 Act in the following purposive
manner. Under the Act, the roles of foster parents and the local authority were distinct. It was for foster
parents to provide “daily care” to the child56 and for the authority to “arrange for and monitor” the
placement.57 The boarding out duties covered “prior approval … subsequent inspection, supervision and
removal”.58 When read in that light, s.21 of the Act imposed only a limited check, monitor and remove
function upon the authority, whilst s.22 made provision for regulations to be drawn up concerning that
check, monitor and remove function. One notes in passing that having taken a restrictive view of the role
imposed on the local authority,59 Lord Reed took a more expansive approach when considering the question
of control and vicarious liability saying:60
“It is important not to overstate the extent to which external control was absent from the fostering
with which this case is concerned, as explained earlier. The local authority controlled who the foster
parents were, supervised their fostering, and controlled some aspects of day to day family life, such
as holidays and medical treatment.”
Lord Reed also referred to the recruitment, selection and training of foster parents, their inspection, the
payment of allowances and provision of equipment to them and their involvement in the decision making
process61 whilst saying that close control could not be exercised by the local authority62 and that there was
no other duty on the local authority for the “day to day care” of the child.63
Following up on the boarding out argument, Lord Reed said that s.21 of the 1980 Act refers to the local
authority discharging its duty by the placement of a child with foster parents.64 That is suggestive of the
placement duty to not extending as far as daily care. Lord Reed, picking up on Lord Sumption’s comments
in Woodland,65 said that the local authority’s duty was to arrange for and then monitor the function of
daily care rather than to perform that function. In other words, the scope of non-delegable duty did not
extend beyond boarding out.
Lord Reed interpreted s.22 of the 1980 Act as being directed to the elimination of potential problems
in advance and the taking of subsequent action to maintain or resolve problems where necessary, in the
context of the duty being limited to matters concerning boarding out.66

Discussion
Lord Reed observed that children routinely stay with friends and grandparents and that such visits are
“ordinary aspects of family life which are often in the best interests of children themselves”.67 Children
in care have the same needs as other children.68 These needs may include staying with family members.69
The position, then, in relation to parents is that they are under a duty to take care but this duty does not
extend to ensuring that care is taken by others. Logically, if the court were to find that a local authority
56

Armes v Nottinghamshire CC [2017] UKSC 60 at [47].
Armes v Nottinghamshire CC [2017] UKSC 60 at [47].
58
Armes v Nottinghamshire CC [2017] UKSC 60 at [48].
59
Armes v Nottinghamshire CC [2017] UKSC 60 at [48].
60
Armes v Nottinghamshire CC [2017] UKSC 60 at [65].
61
Armes v Nottinghamshire CC [2017] UKSC 60 at [60].
62
Armes v Nottinghamshire CC [2017] UKSC 60 at [61].
63
Armes v Nottinghamshire CC [2017] UKSC 60 at [49].
64
Armes v Nottinghamshire CC [2017] UKSC 60 at [48].
65
Woodland v Swimming Teachers Assoc [2013] UKSC 66 at [25].
66
Armes v Nottinghamshire CC [2017] UKSC 60 at [48].
67
Armes v Nottinghamshire CC [2017] UKSC 60 at [42].
68
Armes v Nottinghamshire CC [2017] UKSC 60 at [44].
69
Armes v Nottinghamshire CC [2017] UKSC 60 at [44]. Section 21(2) of the 1980 Act envisages such visits.
57
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(qua parent) was responsible for the actions of others then a parent would be liable if the child’s grandparents
were negligent. That might be appropriate in cases of vicarious liability or where there was a voluntary
assumption of responsibility but the nature of a non-delegable duty must bear some relationship to its
reason for existence. Allowing parents to be responsible for the acts of grandparents would be an
unwarranted imposition of liability and would be an interference with family life. Given that the authority
is standing in for the parents (on the arrangement of care side) if not the delivery of care side—the
authority’s duty ought to go no further than the parents.

Conclusion
Non-delegable duty is, as it were, the poor relation of other duties. Suppose A has to do acts x, y and z.
If A does the acts himself and things go wrong then A will be personally liable. In KLB, the authority was
personally liable for it had not discharged its obligations.70
But what if A could do the acts himself but asks B to do them instead? If A and B are in the relationship
of employer and employee71 or in a relationship which is akin to an employment relationship72 then A will
be vicariously liable for the acts of B provided that there is a sufficiently close relationship between the
wrongful act the B’s employment or “employment”. The route to vicarious liability is the obvious one
and was followed in Lepore as well as in domestic authority. The rationale is broadly that the employer
caused the problem or at least created the circumstances in which the problem could arise.
If A and B are not in a relationship of employer and employee but rather B is an independent contractor
then A may argue that the acts of B are B’s own acts alone. This is sustainable provided that the duty that
was placed on A is a delegable duty. That is, if A delegates the performance of the duty then A is not
liable if the performance is botched.
But there may be some cases where it is not convenient to allow A to delegate the performance of his
duty. Such an argument was established afresh in relation to employers’ liability cases in Lochgelly Iron
and in the case of English. That there can be a non-delegable duty is now firmly established. But courts
in Canada,73 Australia74 and now England75 have been reluctant to find a non-delegable duty where there
is another more obvious route (vicarious liability) whose rationale is more easily understood and where
resort can always be made to arguments that the tort is closely connected with the employed status76 of
the wrongdoer.77

70
The point was decided as a matter of the direct duty but that was because the authority was required to make such arrangements as would best
meet the needs of the child.
71
See Lister v Helsey Hall Ltd [2001] UKHL 22 at [28] and Mohamud v Wm Morrison Supermarkets Plc [2016] UKSC 11 at [53]–[55].
72
See Various Claimants v Catholic Child Welfare Society [2012] UKSC 56 at [60] and Cox v Ministry of Justice [2016] UKSC 10 at [29]–[31].
73
KLB v British Columbia 2003 S.C.C. 51.
74
State of New South Wales v Lepore 2003 H.C.A. 4.
75
Armes v Nottinghamshire CC [2017] UKSC 60.
76
Or status akin to employment stretching even so far, in Armes v Nottinghamshire CC [2017] UKSC 60, to foster parents.
77
So, positively, the policy approach is broadly similar in the three countries because of the alignment of Bazley v Curry 1999 2 S.C.R. 534 and
Lister v Helsey Hall Ltd [2001] UKHL 22 (for vicarious liability) and, negatively, because of the alignment of KLB v British Columbia 2003 S.C.C.
51 and State of New South Wales v Lepore 2003 H.C.A. 4 (for non-delegable duties).
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CN v Poole BC: An End to “Failure to Remove”
Claims, or a Temporary Detour?
Richard Scorer

*

Children; Children's welfare; Duty of care; Local authorities' powers and duties; Social workers
“Failure to remove” litigation involves a child seeking damages from a local authority in respect of a
failure by social services to protect the child from abuse or neglect. The abuse in question will typically
have occurred within the child’s birth family but in some cases, for example those involving child sexual
exploitation by organised gangs, it will have occurred within the wider community. Wherever the abuse
has occurred, the legal basis of the claim is that social workers negligently failed to protect the child from
abuse which they knew or ought to have known was taking place. Such legal claims became possible
following the decision of the Court of Appeal in JD v East Berkshire Community Health NHS Trust,1
which finally removed the longstanding immunity from suit previously enjoyed by social workers. However,
the future of this type of claim has recently been thrown into doubt by the decision of the Court of Appeal
in CN & GN v Poole BC.2 The purpose of this article is to examine the implications of CN for this species
of claim, and to assess whether, (as contended by some defendant local authorities and their insurers) the
CN decision has effectively brought an end to failure to remove claims, or whether such claims are likely
to continue, albeit in a modified form.

Background: History and legal basis of failure to remove litigation
The Children Act 1989 s.47 requires a local authority, which has reasonable cause to suspect that a child
in its area is suffering or is likely to suffer significant harm, to make enquiries to enable it to decide whether
it should take any action to safeguard or promote the child’s welfare. If, as a result, the local authority
(acting through its social workers) concludes that it should take action to safeguard or promote a child’s
welfare, it is required to take that action, in so far as it is within its power and reasonably practicable for
it to do so. Amongst the steps the local authority can take to safeguard the child’s welfare is to apply to
the court for a care order (s.31). If a care order is made, the local authority is under a duty to receive the
child into its care.
However, this section does not, in itself, create a civil cause of action in circumstances where the duty
has not been met. The question of whether a common law duty of care is owed to a child in relation to the
investigation of suspected abuse and the initiation and pursuit of care proceedings has been the subject of
much appellate court litigation over the past 25 years. In X (Minors) v Bedfordshire CC,3 the House of
Lords threw a blanket of immunity over local authorities engaged in the performance of their s.47 duty
to protect children. Giving the lead judgment, Lord Browne-Wilkinson cited various policy reasons for
this immunity, including the risk that a common law duty of care would lead to defensive practice and
that the fear that vexatious and costly litigation would divert money and human resources from the statutory
purpose (although he did not set out any evidential basis for these assertions). He also held that, given
that child protection is a multi-disciplinary system involving not just social services but police and other
agencies, and given the House of Lords had previously created a blanket of immunity from tort litigation
*
Head of Abuse Team at Slater & Gordon (UK) LLP and author of “Betrayed” The English Catholic Church and the Sex Abuse Crisis (published
2014).
1
JD v East Berkshire Community Health NHS Trust [2003] EWCA Civ 1151.
2
CN & GN v Poole BC [2017] EWCA Civ 2185.
3
X (Minors) v Bedfordshire CC [1995] 2 A.C. 633.
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for police officers involved in the investigation and suppression of crime,4 it would be “manifestly unfair”
to impose a unique common law duty of care on social services as only one of the participant bodies in
the child protection system.
However, over the decade following X v Beds the immunity established in that case was gradually
whittled away. A key factor in that sea change was the Human Rights Act 1998.5 In a succession of cases
influenced by ECHR jurisprudence, appellate courts chipped away at the Xv Beds immunity.
In Barrett v Enfield LBC,6 the House of Lords held that, whilst a decision on whether it not to take a
child into care was non-justiciable given X v Beds, once a care order had been granted to a local authority
then subsequent negligent acts of omissions, for example the failure to arrange an adoptive placement,
might be actionable: by that stage the delicate decisions about whether to take a child into care had already
been made so the X v Beds immunity was no longer justified. In Barrett v Enfield LBC, the House of Lords
also started to backtrack from its earlier concern about “defensive practice”, Lord Slynn stating that this
“should normally be a factor of little if any weight” and disputing the notion that the imposition of a duty
of care does not contribute to high professional standards.
In 2001, in S v Gloucestershire CC,7 the Court of Appeal departed more explicitly from X v Beds in
stating that social workers were now akin to other professionals in that they no longer enjoyed blanket
immunity. In the meantime, in 2002, the claims of the children in X v Beds reached the European Court
of Human Rights in Strasbourg. The court held that the Beds children had suffered breaches of the ECHR
arts 3 and 13 (i.e. prohibition if inhuman and degrading treatment; right to an effective remedy). The
Strasbourg judgment gave rise to an odd and (as it turned out) unsustainable situation whereby children
harmed by negligent social work decisions would potentially have an HRA remedy against the local
authority, which of itself could result in litigation against the local authority, but they would have no
common law remedy, on the basis that effective social work decision making could be undermined by
litigation.
X v Beds was finally consigned to its grave in 2005. In JD and two other conjoined cases the Court of
Appeal concluded (per Lord Phillips) that:
“In so far as the position of a child is concerned, we have reached the firm conclusion that the decision
in X v Bedfordshire cannot survive the Human Rights Act. Where child abuse is suspected the interests
of the child are paramount; see s1 Children Act 1989. Given the obligation on a local authority to
respect a child’s convention rights, the recognition of a duty of care to the child on the part of those
involved should not have a significantly adverse effect on the manner in which they perform their
duties. In the context of suspected child abuse, breach of a duty of care in negligence will frequently
to a violation of articles 3 or 8. The difference, of course, is that those asserting that wrongful acts
or omissions occurred before October 2000 will have no claim under the 1998 Act. This cannot,
however, constitute a valid reason of policy for preserving a limitation of the common law duty of
care which is not otherwise justified. On the contrary, the absence of an alternative remedy for children
who were victims of abuse before October 2000 militates in favour of the recognition of a common
law duty of care once the public policy reasons against thus have lost their force.
It follows that it will no longer be legitimate to rule that, as a matter of law, no common law duty
of care is owed to a child in relation to the investigation of suspected child abuse and the initiation
and pursuit of care proceedings …”8
4

Hill v Chief Constable of West Yorkshire [1989] A.C. 53; [1988] 2 W.L.R. 1049.
See http://www.legislation.gov.uk/ukpga/1998/42/contents [accessed 4 April 2018].
6
Barrett v Enfield LBC [2001] 2 A.C. 550.
7
S v Gloucestershire CC [2001] Fam. 313.
8
The common law duty of care owed by local authorities is owed to the children, not to parents. In JD v East Berkshire Community Health NHS
Trust [2003] EWCA Civ 1151, the Court of Appeal dismissed the appeals by the parents, holding that their position is quite different to that of their
children: when assessing what action needed to be taken, the local authority had a conflict of interest which made it unfair that should owe a duty to
both parents and children. That decision was upheld by the House of Lords.
5
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As can be seen from this section of the judgment, the importation of ECHR duties into English law was
the crucial factor in persuading the Court of Appeal to recognise the existence of a common law duty of
care: the obligation which now rested on the local authority to respect the child’s convention rights meant
that also creating a common law duty of care should not have a “significantly adverse impact” on the day
to day performance of social work duties. But the abandonment of the X v Beds immunity was also
accompanied by a striking sea change in the thinking of courts about the professional and societal
consequences of imposing potential tort liability on local authorities performing social work functions,
in any event. The JD decision recognised that tort law has an important role to play in monitoring and
upholding the standard of care exercised by public authorities towards some of the most vulnerable
members of society. As Lord Bingham explained in JD:
“The second policy ground relied upon in [X v Bedfordshire] was … That the task of a local authority
and its servants in dealing with children at risk us extraordinarily delicate. There is a difficult line to
tread between taking action soon and not taking it soon enough. The truth of this may be readily
accepted. It is however a standard function for any professional to assess what may be a fraught and
difficult situation. That is not generally treated as a reason for not requiring the exercise of reasonable
skill and care in the task. The professional is not required to be right, but only to be reasonably skilful
and careful.”
As regards the “defensive practice” objection (the third policy reason listed by Lord Browne-Wilkinson
in X v Bedfordshire), Lord Bingham observed that: “… to describe awareness of a legal duty as having
an ‘insidious effect; on the mind of a potential defendant is to undermine the foundation of the law of
professional negligence”. Rather, awareness of a legal duty should be a “badge of professional status”.

Developments following JD
The common law duty of care recognised in JD was applied in subsequent decisions, for example, Pierce
v Doncaster MBC9 and NXS v Camden LBC.10 As leading counsel for the claimants explained in CN, the
JD decision created a new species of litigation by which children who had been negligently failed by local
authorities, and thus suffered foreseeable and preventable abuse, could seek a remedy in damages. In the
decade following JD, several hundred “failure to remove” claims have been brought against local authorities
up and down the country. The existence of this legal remedy is critical for ensuring the proper compensation
of abused children failed by the state. CICA awards are substantially lower than civil damages;11 moreover,
although a claim could be brought in the alternative under the HRA, HRA claims are subject to a one-year
limitation period and HRA damages are discretionary and not necessarily fully compensatory.12
In addition, it is clear from the experience of the past decade that the public policy immunity enunciated
in X v Beds, which rested on unproven and unevidenced assumptions about the deleterious consequences
of tort liability, was not justified in the first place: there is no evidence from over 10 years of “failure to
remove litigation” that the existence of this type of claim has imperilled or undermined day to day social
work practice in the manner feared by Lord Browne-Wilkinson.13 However, existence of the duty of care
established in JD has recently been thrown into doubt by the decision in CN. The decision in CN followed
9

Pierce v Doncaster MBC [2007] EWHC 2968 (QB).
NXS v Camden LBC [2009] EWHC 1786 (QB).
11
And in any event, there may be no duty on a local authority to pursue a CICA claim on behalf of a looked after child (VL (A child) v Oxfordshire
CC [2010] EWHC 2091 (QB)).
12
HRA s.8(3): “No award of damages is to be made unless, taking account of all the circumstances of the case, including—(a) any other relief or
remedy granted, or order made, in relation to the act in question (by that or any other court), and (b) the consequences of any decision (of that or any
other court) in respect of that act, the court is satisfied that the award is necessary to afford just satisfaction to the person in whose favour the order is
made.”
13
On the contrary, in private discussions the writer has had with local authorities and their insurers, the opposite seems to be the case: failure to
remove litigation can highlight flaws in social work practice and thus promote higher standards.
10
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the decisions of the House of Lords in Mitchell v Glasgow CC14 and of the Supreme Court in Michael v
Chief Constable of South Wales.15 The defendant in CN argued that the decisions in Mitchell and Michael
reaffirmed the original reasoning of the House of Lords in X v Beds, and accordingly argued that the Court
of Appeal should overrule its own earlier decision in JD; whilst the Court of Appeal is ordinarily bound
to follow its own decisions, per Young v Bristol Aeroplane,16 the defendant argued that the situation in CN
fell within one of the three exceptions set out in Young.17

Mitchell and Michael
Mitchell (a Scottish case, but one decided on common law principles) concerned the liability of a local
authority to warn a tenant about an event which could trigger violence by another tenant against the
claimant. On appeal to the House of Lords from the Inner House, it was held (per Lord Hope) that in
common law, a duty to warn of the risk would arise only “… where the person who is said to be under
that duty had by his words or conduct assumed responsibility for the safety of the person who is at risk”.
Here there had been no “assumption of responsibility” by which the local authority made itself responsible
for protecting the claimant from the criminal act of another. Accordingly, it would not be fair, just or
reasonable to impose a common law duty of care on the local authority. However, as Irwin LJ noted in
CN, the Court of Appeal decision in JD was not explicitly addressed in the Mitchell judgment.
In Michael, the Supreme Court considered whether the claimants, a victim’s estate and her dependents,
could bring a claim in negligence and under ECHR art.2 against a police force (by the Chief Constable)
for failing to prioritise a call from a victim who was then killed by her partner. The Chief Constable sought
a strike out and/or summary judgment in respect of both the common law negligence and ECHR claims.
The Court of Appeal held that summary judgment should be granted to the Chief Constable on the common
law negligence claim, but that the ECHR claim remained arguable and should proceed to trial. Ms Michael’s
family appeared to the Supreme Court against the decision to grant summary judgment on the common
law negligence claim; the Chief Constable cross appeared in relation to the ECHR claim. The Supreme
Court, by a majority of 5:2, dismissed both the appeal and the cross appeal. The majority held that the
duty of the police for the preservation of the peace did not involve the kind of close or special relationship
necessary for the imposition of a private law duty of care. In particular, and of significance for the later
decision in CN, the Supreme Court said that the advent of human rights legislation did not necessarily
mean that there should be an extension of common law liability. Lord Toulson (who gave the lead judgment
in Michael) noted that:
“Whereas civil actions are designed essentially to compensate claimants for losses, Convention claims
are intended to uphold minimum human rights standards and to vindicate those rights. The difference
in purpose has led to different time limits and different approaches to damages and causation.”
14
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Accordingly, Lord Toulson concluded, there is “no sound reason for matching the Convention claim
with a common law claim”.
In a dissenting judgment in Michael, Lady Hale observed that there are exceptions to the general rule
that public authorities do not owe a duty of care in negligence to individuals who suffer harm if they fail
to perform those duties: JD being one such exception. Lady Hale also considered that the importation of
ECHR duties into English law is relevant to the existence or otherwise of a common law duty of care:
“There is no doubt that the police may be liable under HRA if they fail in their duties under Articles
2 and 3 of the European Convention on Human Rights. This part of the claim is to be sent to trial.
The issues under the HRA 1998 are not identical to the issues under the law of negligence, but the
existence of a human rights claim means that the policy reasons advanced against the imposition of
a duty in negligence have also ‘largely ceased to apply’ in a case such as this, where it is alleged that
a tragic death would have been averted had the police reacted appropriately to Ms Michael’s emergency
call.”
Since CN was handed down the Supreme Court have on 21 February 2018 handed down their decision
of Commissioner of Police of the Metropolis v DSD.18 The duty of police forces to conduct an effective
investigation that must comply with their obligations as a public body not to breach the HRA art.3 (right
not to be subjected to inhuman and/or degrading treatment) is now beyond doubt. The majority in the
Supreme Court in DSD (Lord Kerr) were clear that in their view, public policy concerns about defensive
policing should the police be held to hold a duty under the HRA were ill-founded and that the imposition
of HRA liability should act as “an incentive to avoid those errors and to deter, indeed eliminate, the making
of such grievous mistakes” by the police. It will be interesting to see if such arguments are developed in
jurisprudence in respect of cases against local authority children’s services departments in the future as
surely the duty upon them to conduct an effective investigation so as not to breach the HRA art.3 holds
just as much force as it does to the police given the nature of the work that they do.

CN v Poole BC
The claimants in CN were two children (one of whom was severely disabled). They were the target of
prolonged abuse perpetrated by members of a family who lived on the estate on which they were housed
by the defendant between May 2006 and December 2011. They alleged that the defendant local authority
had negligently failed to take appropriate and necessary steps to safeguard them.
As a number of commentators have observed, irrespective of any issues of legal principle, it appears
that that the pleaded claim in CN was weak. The claim argued that the remedy which should have been
applied by the local authority in this situation was the removal of the children from the care of the claimants’
mother. This was described by Irwin LJ in the Court of Appeal as “a somewhat starling proposition” and
“fanciful”. King LJ also observed that that the claimants’ pleadings:
“… should have particularised the broad basis upon which it was said the threshold criteria [under
the Children Act 1989] was capable of being satisfied, and, having done so, why it was thereafter
averred that the local authority would have been permitted to remove the children from the care of
their mother absent her consent. Had that been done, it would have been apparent that not only was
the proposal that these Claimant children should have been removed from their mother ‘utterly
heartless’ and ‘utterly wrong,’ as characterised by Davis LJ, but legally unsustainable.”
The claims were struck out by Master Eastman at first instance but reinstated in the High Court by
Slade J. In the Court of Appeal, Irwin LJ gave the lead judgment. In his analysis, applying the conventional
18
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principles of common law, and in the absence of an assumption of legal liability, there was no liability
on the local authority. The heart of the claim was that these claimants had been placed in housing and not
moved, despite the prospect and then the actuality of significant harassment. No-one was saying that the
claimants were at risk of harm from their mother or indeed any family member. It could not be seriously
argued that the local authority had a duty under the Children Act to remove the claimants from their single
parent mother because of harassment by their neighbours.
These conclusions would not of themselves given rise to any difficulty in regard to “failure to remove”
litigation, since they merely emphasised that CN was a housing case like Mitchell, not a true “failure to
remove” claim. However, Irwin LJ went on to observe that the claimants’ claim in CN:
“… is based squarely on the extension of liability set down in (JD). In the course of argument, Ms
Gumbel (leading counsel for the Claimants) emphasised this. The claim stands or falls by that
formulation of liability. That is also clear from the decision of Slade J. Ms Gumbel also told us that
claims against local authorities, exercising powers and fulfilling duties under the Children Act, are
widespread. In effect she told us that as a result of (JD), social workers are sued as a consequence
of their dealings with children, where others acting in relation to children in response to similar
statutory duties cannot be sued: a professional or sectoral distinction.”
Thus, Irwin LJ concluded, the question of whether JD remained good law was critical to the decision
in CN. In turn, in Irwin LJ’s view that question turned on whether the Supreme Court in Michael had
explicitly rejected the argument that Convention rights require an extension of common law liability,
because:
“It seems beyond doubt that, but for the impact of the ECHR and the supposed need for an extension
of common law liability to reflect the obligations of the state under the Convention, the decision (i.e.
in JD) would have been against the extension of liability. That consideration was the pivot of the
decision.”
Analysing the judgment of the Supreme Court in Michael, Irwin LJ concluded that the majority in the
Supreme Court had explicitly rejected the proposition that Convention rights required an extension of
common law liability. On that basis, he held that Court of Appeal decision in JD “falls into the third class
of case in Young v Bristol Aeroplane and should no longer be followed”.
Irwin LJ went on to consider whether, on the facts of CN, there was an assumption of responsibility by
the local authority so as to bring the case within the exception to the general rule; he concluded there was
not.

Discussion: Consequences of CN for “failure to remove” litigation
The facts of CN were atypical in that the case was essentially a housing claim shoehorned into the legal
framework of a “failure to remove” claim. The claim also seems to have been weak on the pleaded failings
of the local authority, and thus may have been a candidate for strike out in any event. In those respects,
the case is a long way from most “failure to remove” claims. Nonetheless, in holding that JD is incompatible
with subsequent decisions of the Supreme Court, and therefore could no longer be considered good law,
the decision in CN clearly undermines the legal basis for many “failure to remove” claims. Although the
implications of CN are still being digested, the decision is certainly being interpreted by local authorities
as meaning that no duty of care in negligence can be owed by a local authority in the exercise of its child
protection functions to investigate and take action to prevent significant harm to children, whatever its
source: in other words, the law has returned to its pre-JD state.
However, a number of caveats should be noted. First, CN is being appealed to the Supreme Court: the
Court of Appeal refused the claimants in CN leave to appeal, but it is understood that they petitioned the
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Supreme Court directly and that the Supreme Court have granted permission. The broader issues raised
in CN certainly merit proper consideration by the Supreme Court, including the question of whether there
is any sense or logic in denying a common law remedy where a public authority is already subject to legal
claims by virtue of the HRA.
Secondly, the importance of the issues arising means it is likely that another case, perhaps with more
standard “failure to remove” facts, will come before the Supreme Court sooner rather than later and, given
that cases in this area are very fact specific, other cases may further elaborate on the analysis of liability
in “failure to remove” situations.
Thirdly, the law in regard to public authority liability is in a state of considerable flux: recent decisions
of the Supreme Court have established liability for public bodies in a range of situations, for example,
vicarious liability of local authorities for foster carers19 or HRA liability of the police in respect of failure
to investigate serious crime.20 Although neither of these cases related to negligence liability, a third recent
decision of the Supreme Court, Robinson v Chief Constable of West Yorkshire Police21 reiterated that the
police (and indeed other public authorities) are under a general duty to avoid causing personal injury
where such a duty would arise according to the principles of the general law of negligence : this general
duty is not nullified by the decision in Michael, which concerned the police’s private law duty towards
individual members of the public.
Fourthly, and critically, the Court of Appeal was clear that liability may still arise where there has been
an “assumption of responsibility” by the local authority. Unfortunately, the Court of Appeal was unclear
on what might constitute an “assumption of responsibility”. Certainly, there is no reason to think that
Barrett v Enfield LBC does not remain good law post CN: therefore, once a care order has been granted
to a local authority then subsequent acts or omissions, for example the failure to arrange an adoptive
placement, would still be actionable. Beyond this, there may be grounds for arguing that an assumption
of responsibility is established at an earlier stage, when a child is placed on the child protection register
or at the stage of an interim care order. By taking such steps the local authority have assumed a positive
duty towards that child and arguably “assumed responsibility” for them such that they would owe a duty
of care to that child. It also seems clear that if a child is actually within the care of a local authority under
a s.20 accommodation order, whether in foster care or other local authority accommodation then a duty
of care must be owed by the local authority to that child as they have parental responsibility for the child
and are in “loco parentis”. This arguably would be the case if the foster placement was with a family
member or relative.
But the logic of holding that liability only arises where the public authority has “assumed responsibility”
itself needs interrogation by the Supreme Court: in the context of social work decisions, it leads to the
perverse result that social services departments who act inadequately to protect a child are more likely to
be held liable than social work departments which do nothing at all. Finally, the judgment in CN does not
prevent abused children from seeking a remedy against the local authority under the Human Rights Act
1998: this cause of action potentially remains available where the breaches of duty occurred after the HRA
came into force in October 2000. The practical difficulty with pursuing claims under the HRA is the much
shorter one year limitation period applicable to such claims, but where the negligence route is closed off
by CN, children who have been abused in circumstances involving failures by local authorities are likely
to seek redress via the HRA route. For all these reasons, it is likely that “failure to remove” litigation will,
in some form, remain a feature of our legal landscape, and the important issues it raises about public
authority responsibility to protect some of our most vulnerable children will continue to come before the
courts.
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Abstract
Research, and common sense, has demonstrated the alarming risks of using a mobile telephone while
driving. Usage has risen massively in recent years, and despite bans and increasingly stiff penalties, safety
issues arising from “distracted driving” have become a major concern across the world. With the advent
of “smartphones” and the rise of apps drivers additionally have engaged in Short Message Service texting,
social media generally, and even taking selfies, gaming, and watching videos. The US safety authorities
estimated in 2013 that at least a quarter of all automobile crashes involved drivers using phones. This
was in spite of a range of criminal sanctions across many states, and of increasing severity. And although
British traffic regulations largely banned the use of hand-held phones in vehicles three decades ago (in
1986) there is now copious and habitual operation in this country, which inevitably poses a serious hazard,
with the inevitable consequences for personal injuries. Professor Fulbrook analyses a range of American
and British criminal and civil cases to date, in a first UK legal journal article on this topic. He notes the
considerable spread of sentencing and judicial commentary, the vital evidential issues, and the emerging
parameters of tortious litigation.

Introduction
The mobile telephone has become ubiquitous, but its use while driving, whether in vehicles or in operating
other forms of transport, has led to an escalation of “distraction-related” collisions with tragic results.
Professor Jay Winsten of Harvard University has noted that: “Studies demonstrate the plummet in a driver’s
ability, when absorbed by an electronic device, to anticipate potential risks and react in time.”1 Mobile
telephone usage has risen exponentially around the world but the acknowledgement of the risks associated
with phoning and texting while operating automobiles, trains, boats and planes seems to have lagged
behind in public perceptions. Matt Richtel, a Pulitzer Prize winner in 2010 for bringing the concept of
“distracted driving” to international attention in a series for the New York Times, points out that
contemporary “smartphones” means that, beyond texting, drivers in the US are now on Facebook, Snapchat,
and Twitter, taking selfies, and shooting videos at the wheel.2 A survey in 2015 in the US by AT&T, a
major telephone company, found that 7 in 10 people engage in smartphone activities while driving.3
In the UK, the running over of Paul Hammond in a lay-by in 2001, described as the “first case of its
kind”, appears to be the first recorded instance of texting causing death, although as in many other similar
scenarios the driver, Paul Browning, did not at the outset admit to this activity causing him to be distracted.4
*
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A survey in 2014 by the road safety charity Brake, in conjunction with Direct Line insurance, found British
drivers not so far behind US drivers in hazardous activities causing distraction, with 3 in 10 drivers sending
or reading texts while driving, and 1 in 8 using apps.5
The scientific evidence on driver distraction through the use of a mobile telephone has become
overwhelming. Road crashes globally contribute to an estimated 1.3 million deaths annually. It is a
misnomer to term such deaths as “accidents” because there are immediately recognisable hazard factors
in the vast majority of cases: excessive speed, alcohol, non-use of seat belts and child restraints, and,
increasingly, driver distraction as an emerging concern. The World Health Organisation estimated in 2011
that studies now “suggest that drivers using a mobile phone are approximately four times more likely to
be involved in a crash”.6 The US National Safety Council states that with text messaging the likelihood
of a crash is 23 times more than standard driving, but notes that a critical finding from the research is that
“hands-free” mobile use is no safer than “hand-held” phone usage. The shattering of that particular myth
has now been tested in more than 330 studies, and while perhaps counter-intuitive, that conclusion is based
on “inattention blindness caused by cognitive distraction”.7 Driver distraction seems to be one of four
types:
•
•
•
•

visual, so looking away from the road for a non-driving task (“eyes off the road”);
cognitive, such as reflecting on conversation made on a mobile, rather than analysing road
conditions (“mind off the road”);
physical, such as dialling or operating a device rather than steering with both hands; and
auditory, such as responding to a ringtone or when a device is turned up so loud it masks
other sounds, such as those from an emergency vehicle.

The impact of cognitive distraction includes a phenomenon known as a “switching hangover”, amply
demonstrated by research investigating the “attention shutdown” of drivers using their mobiles when
stationary at red lights; there is a 27 second delay before they regain full attention.8
The US National Safety Council (“USNSC”) estimated that at least 27% of crashes in 2013 involved
drivers using cell phones, including 1.2 million crashes where drivers were talking on cell phones and a
minimum of 340,000 crashes where drivers were texting. The former chair of the USNSC, Deborah
Hersman, pointed out that in respect of findings on hands-free telephone use: “It’s about cognitive
distraction. Lives are being lost in the blink of an eye.”9
Thirty countries now have some limitations on mobile telephone use while driving, although only
Germany and Portugal have complete bans.10 In the US, 45 states ban all drivers from texting, and 14
states ban drivers from talking on hand-held phones.11 British road traffic regulations have banned, since
1986, the use of a “hand-held telephone when a vehicle is being driven on a road”.12 A cursory glance at
motorists, particularly stationary at traffic lights, shows widespread breach of this law. A UK Transport
Research report 10 years ago also emphasised the dangers of hands-free mobiles while driving, as being
“cognitively demanding” and a hazard which “can result in poor decision-making”,13 but this has not yet
penetrated to regulations in Britain. What seems to have spurred recent action is the fact that in 2012 there
5

“Almost half of motorists admit to talking on phone while driving”, Daily Telegraph, 22 April 2014.
WHO, “Mobile phone use: a growing problem of driver distraction” (Geneva, 2011). See also Lozano, Naghavi, Foreman, “Global and regional
mortality” [2012] Lancet 380 at 2095–2128.
7
National Safety Council, “Understanding the Distracted Brain - why driving while using hands-free cell phones is risky behavior” April 2012. See
also “Driver Distractions in Commercial Vehicle Operations”, Federal Motor Carrier Safety Administration, September 2009.
8
See generally Steve Casner, Careful! The Surprising Science Behind Everyday Calamities (London; MacMillan, 2017).
9
M. Richtel, “US Safety Board urges cellphone ban for drivers”, New York Times, 14 December 2011. See also National Safety Council, Employer
Liability and the Case for Comprehensive Cell Phone Policies, May 2015.
10
Foundation for the Automobile and Society, WHO, “Mobile phone use: a growing problem of driver distraction” (Geneva, 2011).
11
US Insurance Institute for Highway Safety at iihs.org/iihs/topics/laws/cellphonelaws [accessed 12 April 2018].
12
Road Vehicles (Construction and Use) Regulations 1986 (SI 1986/1078) reg.110(1), incorporated into Road Traffic Act 1988 s.41D.
13
Transport Research Laboratory report, Conversation in Cars: the relative hazards of mobile phones (2007).
6

2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

were 583,686 drivers fined £60 and receiving three points on their licences, more than 10 times the 55,300
convictions for drink driving. From 1 March 2017, motorists using a mobile while driving will receive
six points on their licences and a £200 fine, a doubling of the previous penalties. Sam Gyimah MP, a
justice minister, also noted the increasing penalties for causing death by dangerous driving relating to
mobile phone usage: “If you drive dangerously and kill on our roads, you could face a life sentence.”14

US case studies on distracted driving
In the US, some 3,477 people died in 2015 in crashes that involved a distracted driver, and 391,000 people
were injured. More than 220 million people in the US subscribe to wireless services and it is estimated
that as many as 80% of those subscribers use their “cellphones” while driving.15 As we have seen, most
states now ban such usage, although there are many variations; a press release accompanying those national
figures suggested that Mississippi was perhaps the location for the most distracted drivers, as drivers there
“use their phones, either for talking or texting, on almost half their trips”, noting too that Mississippi has
only a texting ban.
Illinois is a state which has prohibited drivers texting and using a cellphone while driving since 2008.
Some of the impetus for this was the notorious case of Matt Mitchell, an Illinois state police trooper. In
2007, he was responding to a traffic incident, although he had just been informed that this had already
been resolved. He then drove at 126mph in his police patrol car, whilst simultaneously talking on his
shoulder radio, emailing on his laptop computer, and talking to his girlfriend on his cellphone. Predictably
Mitchell lost control, crossed the median strip, killed two sisters in one car and severely injured others,
including a woman who was eight months pregnant. Mitchell at first pleaded not guilty in April 2010 to
reckless homicide and aggravated reckless driving, but eventually accepted a plea bargain with a sentence
of just 30 months on probation. Astonishingly, he then made a claim for workmen’s compensation for his
own injuries, although the case was dismissed as activity which was “egregiously outside of the scope of
his employment”.16
Cyclists are particularly vulnerable road users when in collision with a distracted driver. In June 2014,
Andrea Boeve, a 33 year old mother and nurse took a break from duties on the family cattle ranch in
Minnesota one sunny morning, and set out on her bicycle towing her two preschool daughters, Claire and
Mallorie, in a bike trailer, staying off the road on the hard shoulder. All three were wearing helmets and
conspicuous clothing. Meanwhile, Chris Weber, a member of the South Dakota National Guard, who
clearly should have known better, was driving his pickup truck and making a student loan repayment on
his phone. He veered across the white line at the edge of the road and mowed down the family trio from
the rear, killing the mother and severely injuring her four-year-old daughter. Weber pleaded guilty to
vehicular homicide and was sentenced to 360 days, 300 hours of community service and three years of
probation.17 In a gesture of atonement, the perpetrator of this tragedy assisted in making a video with the
Minnesota Department of Public Safety to raise awareness: Shattered Dreams: Distracted Driving Changes
Lives. Also in the video is Matt Boeve, Andrea’s husband, who talks about what it is like to lose a precious
family member and how he hopes this “will send a powerful message that no call or text is worth taking
another person’s life on the road”.18
Another unsettling video is a 10 minute sequence recently posted to YouTube by a passenger in a car
following an erratic pickup truck in Texas, just before a head on collision with a church minibus. Only
14
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one of the 14 occupants survived. The video graphically shows the truck, driven by Jack Dillon Young,
aged 20, repeatedly veering across and brushing the verges on either side of a two-lane carriageway.
During the filming the police can be heard receiving two 911 emergency calls from the passenger in that
following vehicle, and they had already dispatched deputies to try to prevent a calamity before the crash
occurred. The third call was to report the collision. The driver of the following vehicle, Jody Kuchler,
who then tried to extricate survivors from the wreckage said that Young “repeatedly apologised and
acknowledged he had been texting while driving”.19 Subsequent court reports suggest that medication and
marijuana were also factors, but evidence from a state trooper who spoke to Young was that “he was
checking for text messages on his phone at the time the crash occurred”.20

British criminal case perspectives
Inattentive driving error is of course not a new concept, and there are legions of cases on “driving without
due care and attention” in Britain, which is essentially the threshold yardstick for the negligence standard
in tort. In criminal law there is then the more heinous analysis of “causing death by dangerous driving”
although the reckless or even wilful conduct contemplated there makes no difference in assessing tortious
liability. One famous case of momentary inattention was that of Thomas Munch-Petersen, a lecturer in
Scandinavian Studies at UCL, who when driving in the fast lane of the M1 reached over for a mint from
his jacket, leading to entanglement with a lorry, crossing the centre barrier and killing two men and a
pregnant woman. Despite a magnanimous plea from the grieving family for mercy, Munch-Petersen was
sentenced to 90 days in prison and describes these experiences in his book Fatal Error: Confessions of
an Unlikely Killer.21 As the sequence of events was recorded on CCTV it was estimated that the distraction
lasted for two seconds, but that was enough to enable the carnage to follow. Distraction from mobile
devices can similarly be fleeting but can also be over a much lengthier period. An illustrative case is that
of the death of Laura Thomas whose car broke down because of an electrical component failure on the
way to a holiday in Wales. She and her fiancé pulled on to the hard shoulder at the side of a dual carriageway
road near Shrewsbury, leaving hazard lights on, and retreated behind a safety barrier while they telephoned
for assistance. A lorry driver, Ian Glover, according to the police report, had 19 seconds to see the vehicle,
but he was repeatedly looking at pornographic material on “an explicit dating website”, allowing his
vehicle to wander on to the hard shoulder. The debris from the collision killed Laura Thomas and severely
injured her fiancé.22
Although it is not strictly relevant for personal injuries litigation to consider the precise criminal charges
brought against distracted drivers, nor the sentences passed by criminal courts, it is possible to discern a
marked upward trend in British sentencing on mobile telephone distraction cases and the judicial
commentary in these criminal cases shows a greater understanding of the perils of mobile usage. As “night
follows day” the fact of a criminal conviction will “be admissible in evidence” to prove a breach of the
duty of care owed in a civil case for compensation.23 Prosecution assessments and sentencing can certainly
be very variable, and it is of course not always possible from case and newspaper reports to have the full
details which were available to the police, the Crown Prosecution Service, juries or judges. For example,
in the case brought against Sharmila Mistry in Leicester for the serious crime of causing death by dangerous
driving, for which she was cleared, her conviction on lesser counts of causing death by careless driving
led to a fine of £3,000 and a ban from driving for 18 months. This seems somewhat merciful when Ebraham
Moony J made clear that she was speeding when she drove through an amber light while on a hands-free
19
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mobile telephone call, failed to notice road works or the presence of a lorry at the junction, hit another
vehicle, mounted the kerb of a pedestrian crossing refuge, and killed two toddlers in push chairs who were
there with their fathers.24
In contrast, the sentencing of Tomasz Kroker at Reading Crown Court to ten years imprisonment by
McGowan J in 2016, for distraction caused by scrolling through music on his mobile, was accompanied
by a statement that she “wholeheartedly” supported the call by relatives for pointing out the dangers of
using a mobile at the wheel, adding: “One can only hope that the publicity surrounding this case will bring
greater awareness of using a phone, not just to text or to call, but also a phone to play music or use some
form of navigation software while driving”. Even giving discount for a plea of guilty, Kroker’s distraction
had caused him to plough into a line of stationary traffic, killing Tracy Hughton and three children and
causing severe psychological damage to her partner and another child. Shortly before the crash Kroker
had signed a declaration that included the specific phrase: “I will never use a mobile phone or hands-free
kit while driving.”25 Evidence in the case included footage from an on board dash-camera, which is
becoming increasingly important as part of the evidence collecting in these cases.26 Every situation is no
doubt unique, but at the same Reading Crown Court a few months later, and dealing also with the same
A34 road, but with a different judge, Lewis Stratford was only sentenced to three years and eight months
when, using a mobile telephone, he crossed to the opposite carriageway and killed Gavin Roberts. Stratford
had changed his earlier plea of Not Guilty when the telemetric evidence obtained by the police showed
that he had been using his mobile phone before, during and after the crash.27
It is perhaps not entirely surprising that in many of these distracted driver cases, there have been previous
driving offences committed. Lorry driver Danny Warby was sentenced to six years imprisonment after
being found guilty of causing the death of an off-duty police officer, Sharon Garret in Cambridgeshire,
when he was texting and crossed the centre line. His numerous previous convictions included ones for
driving while using a mobile and for drink driving. Stuart Bridge J told Warby, who had used a lacklustre
defence of “micro-sleep”, contradicted by his belated use of brakes to avoid the crash, that his “general
attitude to driving was cavalier, it was reckless and it was wholly unprofessional”.28
Once again, cyclists as vulnerable road users are repeatedly involved as victims in the British distracted
driving cases. Previous convictions were also a factor when Barry Meyer ran over Alan Neves in Holborn
in 2013. Daniel Worsley J said that Meyer showed a “cavalier lack of respect” for the law, which was
even something of an understatement; Meyer was uninsured, unlicensed, had no authorisation to drive an
HGV tipper truck, and was jumping a red light to keep up with a colleague in another truck, having been
disqualified from driving on five previous occasions. The judge determined that this conduct was at the
“top end of the scale for death by careless driving” and sentenced him to three and a half years for an
offence which carries a maximum sentence of five years. Reading the victim statement by the victim’s
wife was, according to the judge, “harrowing”.29 Subsequently, Meyer appealed against the alleged severity
of his sentence, but this was dismissed.30 Additionally, and possibly a cautionary issue for haulage firms,
his employers had their operating licence revoked for an indefinite period, as they had failed to check on
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the licence of someone the judge described as an “insistently lawless” driver.31 This would seem an effective
trajectory to assist on compliance in the road haulage industry.
Another prolific offender was Christopher Gard, who was sentenced to nine years imprisonment after
he killed a cyclist, Lee Martin, while texting on his mobile phone. Gard had “more than six previous
convictions” for using a mobile while driving, as well as two others for driving offences, and just six
weeks before had persuaded magistrates not to revoke his licence on the basis that he would “lock away
his mobile” in the boot of his car and that his livelihood was dependent on his continuing to drive. He had
twice attended driving awareness courses after convictions. Even more reprehensible, Gard tried to cover
up that he had been exchanging texts, about dog walking, by deleting three messages from his telephone.32
This attempt to pervert the course of justice can be seen in several other driver distraction cases. Following
a “hit and run” killing of cyclist Richard White, leaving him dying in the road, Noah Chapman then not
only deleted texts, but actually destroyed his van and mobile telephone to “try to cover his tracks”, along
with forging a receipt in an attempt to show that he had sold the van before the crash.33 Chapman received
another surprisingly light sentence of three years.34 If the police are alert to the possibility that “driver
error” may have been caused by mobile phone usage, then it is a forlorn effort to try to erase the record.
In a Scottish case, Julie Watson was sentenced to five years after deleting the call she made just before
killing Alistair Speed on his bicycle; Kinclaven LJ noted that this was the additional Scottish offence of
“attempting to defeat the ends of justice”.35
As of writing there seems to be a massive range for criminal sentencing on distracted driving in the
UK. While this will make no difference to tortious liability it has an impact on public perceptions as to
how heinous telephoning and texting might be. One baffling penalty was when Darren Foster was distracted
by a flurry of text messages from his girlfriend and drove his 18-ton lorry over Hope Fennell, a 13-year-old
on her bicycle negotiating a busy road by using a zebra crossing. Foster climbed back into his cab to delete
the messages while the girl lay dying under his vehicle. While it is perhaps difficult to obtain the full facts
on mitigation issues, it seems scarcely credible that when Foster pleaded guilty to both causing death by
dangerous driving and perverting the course of justice he was sentenced to just six months and released
from prison after three months.36 Another text deleter was Rachel Begg, aged 19, and on her way home
from a date with a boyfriend in 2007. As she drove at 70mph on a dual carriageway she exchanged five
text messages and had four telephone conversations before she rammed from behind and killed Maureen
Waites. She then deleted her text messages from her phone, denying to the police that she had touched
her phone, but these calls were subsequently recovered. Sentenced to four years imprisonment, this sentence
was reduced to three years on appeal.37 Laws LJ stated that this was a “terrible” case and what Begg did
was “awful”, but it had been a “momentary lapse in sense”.38 A decade further on, with so many deaths,
that might seem an unduly generous assessment.

Evidential issues
As well as obtaining telephone data, tachograph records are increasingly a very useful tool in getting at
the truth. When Ethen Roberts, a lorry driver, deleted texts before police arrived at a crash scene near
roadworks on the M62 near Leeds, where he had killed a husband and wife under his jack-knifed articulated
lorry, the police quickly recovered 58 text messages from a female friend over three days, which matched
31
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with tachograph records showing that he had been driving at the time. In return, he had sent 48 messages
to his girlfriend while driving. Faced with this evidence he pleaded guilty to causing death by dangerous
driving and was sentenced to five years.39
External CCTV footage may well be available in a wide variety of locations, but there is also now the
possibility of film footage from other vehicles, and road users, as well as internally in a vehicle. When
Razvan Rusu, a Rumanian HGV driver pleaded guilty to dangerous driving after his lorry crashed into
three cars and injured two drivers, he was sentenced to eight months in prison; the evidence showing that
this had been directly caused by mobile telephone use was from his own vehicle’s dashboard camera. DS
Pidgeon of the Serious Collision Unit commented that it was a “clear example” of the risks of telephone
use and “incredible” that the driver was using his mobile knowing he was on film.40 Seizure of a mobile
by the police can also providing incriminating film evidence. Following a police chase at 130mph on the
M2, a driver’s “demeanour” raised concerns because he was also recording the stop on his phone. After
a subsequent “driveaway” and then a crash into a barrier, police then confiscated the mobile. It revealed
previous footage of Princely Imara filming a “selfie” while driving at 120mph, chasing a police car in hot
pursuit of another vehicle and giving a “running commentary” described as a “rant”. Adele Williams J
sent Mr Imara to prison for four and a half years for “appalling driving” on the basis of the retrieved video
evidence.41
As we have seen, mobiles are not just used for phoning and texting, but for social media and indeed
other apps. When Kenneth Wallace suspected, rightly, that his wife was seeing another man, he planted
a tracking device in her car and then followed in pursuit, using an app on his mobile. Travelling at 90mph
on the A1, and glancing down repeatedly at his app, he mowed over and killed a moped rider. Wallace
did not stop. The electronic trail was just part of the evidence that led to his conviction and sentencing to
four and a half years.42
While mobile phone forensics are important in investigation, and in claims generally,43 technology may
also soon have some preventative answers. A device called a “textalyzer” marketed by an Israeli firm is
being piloted in several states in the US, which can analyse a phone at roadside, along with the standard
use of a breathalyzer.44 Various devices are also being tested which may “lock down” mobile use when a
vehicle is being driven.45 A civil case in Texas currently underway against Apple claims that an
eight-year-old girl, Moriah Modisette, would not have been killed, nor her sister and parents injured, if
Apple had installed a device that they patented in 2008 which locks out the use of FaceTime while driving.
Officers at the scene of the crash found that FaceTime was still running on Garrett Willhelm’s iPhone;
he is facing a charge of manslaughter.46

British tort cases
Litigated cases on liability for mobile telephone usage are inevitably rare so far in the UK. We know that
in the latest figures released, for 2015, that 22 people were killed and 99 severely injured in collisions
involving a driver using a telephone.47 These figures are likely to be an underestimate. But several factors
are involved in winnowing out potential tortious claims. First, the dead or injured victim may have been
the “author of his own misfortune”. For example, the death of an RAF Mildenhall staff sergeant who died
at the scene of a three car collision in 2016 was adjudged by the coroner to be solely caused by loss of
39
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control in the midst of sending a text.48 Secondly, many obvious “open and shut cases” are quietly settled,
although in one which came to some public notice, there was a third party insurance recovery, as discovered
by the reader of a Sunday newspaper making an anguished inquiry; the crash was caused by her son’s use
of a mobile but he was not a “named driver” on the comprehensive insurance policy. When the case was
settled the mother as the policy holder was sent a bill for £45,000.49
Thirdly, and most importantly there will be the evidential burden of proving the causality. In Eyres v
Atkinsons Kitchens and Bedrooms Ltd Crane J at first instance decided that a van rollover in 2004 on the
M1 was caused by “grossly irresponsible and dangerous driving”, resting a telephone on the steering wheel
and repeatedly sending and receiving texts at 70mph. The learned judge made the inference that the driver
“suddenly became aware of traffic stopping in the distance ahead, misjudged how close it was, and took
a panicky braking action”.50 Michael Eyres, the driver, was flung out because he was not wearing a seat
belt and broke his back, rendering him tetraplegic. However, the Court of Appeal re-examined the evidence,
stating that the issue was “whether the accident was caused by tiredness and falling asleep or by use of
the mobile telephone”. The working hours that day for the claimant were from 3.30am with a great deal
of driving, comprehensively in breach of the working time regulations, and with an employer who repeated
inane mantras, such as “Eating is Cheating” and “You can sleep when you are dead”, which seems to sum
up the company’s philosophy. 18 text messages were sent by the claimant to six recipients in a burst before
the crash, his mother and six female friends. The last was timed at 9.53pm and the loss of control was at
10.15pm. Ward LJ, giving judgment, concluded after further evidence on “micro sleep” that on a balance
of probabilities the claimant had fallen asleep at the wheel. Unfortunately, he was in that predicament
because his employers had put him there. However, the Court of Appeal found there to be 33% contributory
negligence, which brought the damages down to £3.7 millions.51
A more recent case in Belfast also exhibits some of the evidential issues, particularly where there are
potentially multiple causes. The victim was a two-year-old, so the case is anonymised. Her aunt, a nurse
who had just come off an 11 hour night shift at the Ulster Hospital, so possibly suffering from fatigue,
made six telephone calls from her mobile while driving, in the lead up to the head on collision with a van.
Stephens J noted that she did not have a “hands free” device (although research suggests this is not
necessarily a decisive factor) and sadly concluded that the nurse had been untruthful on several matters,
but his judgment was that the actual cause of the crash was the negligence of the van driver. Injuries to
the child had been also been exacerbated by an inadequate booster seat and strap arrangement. As so often
occurs in motor negligence cases both motorists gave conflicting accounts as to how a frontal collision
occurred, blaming each other for drifting from their respective sides of the road. Considerations of
contributory negligence and the assessment of damages are still to be determined.52

Conclusion
It is still perhaps too early to analyse the effectiveness of the stiffer regulation changes from 1 March
2017, when the fine for use of a mobile by a driver was doubled to £200 with an accompanying change
to a six point penalty on the licence, but the initial signs are not very encouraging. An Aviva insurance
survey of British motorists found in May 2017 that 20% of drivers admitted they were still breaking the
law.53 In the first four weeks after the adjustment British police forces reprimanded some 6,000 drivers in
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a concerted effort to underline the risks of distracted driving.54 However, policing and prosecuting priorities
necessarily have to be considered, and the number of traffic offences prosecuted in the last decade has
fallen by almost a third, with some commentators such as the RAC suggesting that budget cuts on police
forces are having an impact.55 Even with the ratcheting up in penalties the basic public service message
seems scarcely to be getting through; in launching a new safety campaign for the A9, the main trunk road
from the central belt to Inverness, the Scottish Government in an opinion survey found that 89% had seen
someone speaking on a mobile phone while driving; 68% had seen a driver texting; and nearly one in
three had seen someone using social media while driving.56
As has often happened in the past, the courts, both criminal and civil, can play an effective role in
changing social behaviour. Unless new technology changes the landscape of motoring it would seem that
judicial intervention is a critical next stage in stopping the often catastrophic consequences of mobile
telephone use while driving. Sentences must be more uniform, and at the lengthier end of current decisions,
so as to reflect the heinous nature of causing death and severe injury by capricious use of a mobile. And
the tort system can play its part in making employers in particular, and insurers behind them, well aware
of the downside risk of this potentially lethal habit.
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Introduction
Public liability is when a claim is made by members of the public and third parties against the occupier
of a premises. The duty of care owed by an occupier to lawful visitors is enshrined in the Occupiers
Liability Act 1957. According to s.2(2) of the Act, the duty “is to take such care as in all the circumstances
of the case is reasonable to see that the visitor will be reasonably safe in using the premises for the purposes
for which he is invited or permitted by the occupier to be there” (emphasis added). The duty is therefore
to only take reasonable care. What care is reasonable will depend on such matters as:
•
•
•
•
•
•
•

the obvious nature of the danger;
the degree of harm likely to result from the danger;
the age and competence of the visitor;
the purpose of the visit and the sort of behaviour to be expected of the visitor;
the presence of any warnings;
the cost or desirability of removing the danger; and
the social utility of the activity taking place.

When is a risk assessment required?
Although a risk assessment is not a requirement of the 1957 Act, there is some overlap between what care
is reasonable and when an assessment is required. There are a number of factors which, depending on the
circumstances, may be material in determining when an assessment may be required including the following:
•
•
•
•
•
•

the foreseeability of the risk;
the likelihood of the risk of injury (remoteness);
how long the “hazard” has been present;
previous accidents;
whether there was a system in place to identify the danger so that it could be removed
speedily; and
the difficulty and cost of removing the danger.

Does a foreseeable risk make a premises unsafe?
Rochester Cathedral v Debell1
In Debell it was held that an occupier will not be liable for a minor defect which carries a foreseeable risk
of causing an accident, if it is established that the defect did not present a “real source of danger”. The
*
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case concerned a visitor to the Rochester Cathedral who tripped on a piece of concrete which protruded
out of a damaged bollard by approximately two inches. As a result, the claimant sustained a shoulder
injury and a hernia. At first instance, HH Judge Coltart entered judgment for the claimant with a finding
of contributory negligence of 20%. This was reversed by the Court of Appeal and the claimant’s claim
was dismissed. Elias LJ held that it was not open to the judge to find that the nature of the risk was such
as to create “a real source of danger”.2 He referred to the decision in Mills v Barnsley MBC3 which was a
tripping case brought under the Highways Act 1980 s.41 regarding the duty to maintain the highway. In
Mills, Steyn LJ had concluded that “the test of dangerousness is one of reasonable foresight of harm to
users of the highway”.4 Elias LJ adopted this test and considered that “the critical question is when danger
can reasonably be said to have been anticipated”.5 He emphasised that whilst the test is one of “reasonable
foreseeability of harm this does not mean that any foreseeable risk is sufficient”.6 The court thereby adopted
a common sense approach that “accidents do happen”. This could potentially reduce the need for occupiers
to demonstrate a robust system of inspection and maintenance in relation to minor defects. What can be
taken from the decision is that a visitor may still be reasonably safe, even if the premises is not perfect.

McErlean v St Bride’s Primary School Governors7
This approach was also adopted in McErlean, a Northern Irish case heard two years prior to Debell.
McErlean concerned a risk assessment conducted by a head teacher on an icy path with the conclusion
that it was passable with care. It was held that the fact that the claimant (a teacher) fell and injured herself
on that path did not mean that the assessment was conducted carelessly or without reasonable care. The
foreseeable risk of slipping therefore did not make the footpath unsafe per se.

Tacagni v Penwith CC8
Similarly, in Tacagni it was held that the obligation of occupiers did not extend to taking precautions
against every conceivable misfortune. This was a claim for personal injuries sustained by a claimant
pedestrian who had used a fence in the dark to guide her along a path. However, the fence only covered
a portion of the path and the claimant fell approximately 2m off the edge. It was held that it was too
unlikely that someone would use the fence as a guide and not realise that they had left the path. Therefore,
although it was a reasonably foreseeable risk that a pedestrian would follow the fence and be led into
falling off the unfenced drop, given that this was an obvious risk, the defendant was not responsible for
warning visitors of this.

Is there a duty to protect visitors from obvious risks?
Edwards v Sutton LBC9
In Edwards, the Court of Appeal held that there was no general duty to protect visitors from risks that are
obvious. The claimant in this case sustained a serious spinal cord injury when he fell from a small
ornamental footbridge in the park. The claimant submitted that the defendant ought to have provided side
protection barriers to the bridge. At first instance, Judge Gore QC entered judgment for the claimant with
2
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Mills v Barnsley MBC [1992] P.I.Q.R. P291 per Steyn LJ at [294].
5
Rochester Cathedral v Debell [2016] EWCA Civ 1094 CA (Civ Div) per Elias LJ at [11].
6
Rochester Cathedral v Debell [2016] EWCA Civ 1094 CA (Civ Div) per Elias LJ at [12].
7
McErlean v St Bride’s Primary School Governors [2014] NIQB 1.
8
Tacagni v Penwith CC [2013] EWCA Civ 702.
9
Edwards v Sutton LBC [2016] EWCA Civ 1005.
3

2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

LIABILITY

Risk and Risk Assessment 99

LIABILITY

100

Journal of Personal Injury Law

a finding of 40% contributory negligence. This was overturned on appeal on the basis that whilst the low
parapets of the wall could constitute a “danger”, this did not trigger a duty to take further steps. There was
no requirement to provide side barriers as it would have altered the character of the bridge significantly
and would have been out of proportion to a remote risk which had never materialised in its known history
(since as long ago as the 1860s). The Court of Appeal therefore reaffirmed that an occupier is not an
insurer against injuries sustained on his premises.

O’Rafferty v LSE10
This pragmatic approach was followed by the Central London County Court in O’Rafferty, which was
another defendant victory. O’Rafferty concerned a student who was staying in halls of residence during
the summer vacation and slipped on the communal shower room floor. The claimant argued that a mat
ought to have been provided as the floor was slippery and therefore unsafe. In dismissing the claim, the
court relied upon the judgment of Lord Hobhouse in Tomlinson v Congleton BC11 in which he opined:
“the response should be appropriate and proportionate to both the degree of risk and the seriousness
of the outcome at risk. If the risk of serious injury is so slight and remote that it is highly unlikely
ever to materialise, it may well be that it is not reasonable to expect the occupier to take any steps to
protect anyone against it.”12
Applying this, it was held that water on the floor was inevitable within a shower room and was both
visible and seen by the claimant such that a formal assessment would have produced nothing beyond a
statement of the obvious.

English Heritage v Taylor13
O’Rafferty can be contrasted with Taylor in which the claimant’s case was successful as the defendant
had failed to warn against a risk that was not obvious. The claimant sustained injuries after falling down
a sheer drop into a moat after taking an informal “path” from a platform down a very steep slope onto a
grass pathway below. The sheer drop into the moat was not readily visible from the platform and the
defendant was aware of people using the informal path. The defendant therefore ought to have recognised
that people may not be aware of the sheer drop from the path below and placed a sign to warn them of
this danger. A further factor taken into account by the court was the claimant’s character. Mr Recorder
Blunt QC, at First Instance, was highly complimentary of the claimant and commented as follows:
“Being the person that he is, a man who has engaged in responsible, rational and methodical activities
all his life, I consider it is unlikely that Mr Taylor would have stood up on that slope as he went down
the informal path if he had known of the existence of the sheer drop.”14
Perhaps the outcome would have been different if the claimant in this case was a teenager who would
not have heeded a warning about the sheer drop. This highlights the importance of “causation”. In order
for the claimant to be successful, he must not only show that the defendant was in breach, but that this
breach caused him to suffer a loss.

10
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Was the duty of care discharged? Points to note
An occupier only has to exercise reasonable care for the safety of any visitors. The duty is not an absolute
one to prevent all accidents. The following are examples of factors that are considered in determining
whether the duty was discharged:
•

The remoteness of the risk:
Although the bridge in Sutton presented a “danger”, the risk of someone falling was too
remote. Indeed, the bridge had been there perhaps since the 1860s and there were no previous
accidents.

•

The social value of the premises and proportionality:
In Sutton, it was held that the high barriers would have significantly altered the bridge’s
character and would have been out of proportion to the remote risk. Equally, in Debell it
was held that the “danger” was not more than the “everyday risk which pedestrians inevitably
face from normal blemishes”.15 It therefore would have been disproportionate to require the
occupier to remedy such everyday risks.

•

The nature of the danger:
Occupiers are not duty bound to protect members of the public against dangers that are
obvious. The low parapet in Sutton and the water on the floor in O’Rafferty were obvious
dangers such that a risk assessment would have produced nothing more than stating the
obvious.

•

Public resources:
This is particularly relevant in cases where the occupier is a public body, such as in Mills
and Debell.

The adequacy of the risk assessment
Bowen v National Trust for Places of Historic Interest or Natural Beauty16 This was the sad case of a large
tree branch falling on a number of children on a school trip. The trees in this National Trust property were
subject to specialist risk assessment and whilst the case delves into the specifics of the nature of the
assessment carried out it illustrates the approach the courts take to specialist assessments of this type. It
was recognised that there is no such thing as an entirely safe tree and the court applied the Bolam test to
the question of whether those inspecting the trees did so with reasonable care. The standard to be applied
is that of the ordinary skilled person having the skill in question, i.e. the reasonably competent tree inspector.
The law only required the defendant to do what was reasonable to ensure the children were reasonably
safe. The duty was not any higher than that and the claimants in this case were seeking to impose a duty
that was too high. Applying the Bolam test there was no breach of duty notwithstanding that the judgment
made by the inspectors turned out to be wrong.
It is important to remember that just because an assessment of the risk turns out to be wrong it does not
mean that those carrying out the assessment failed to exercise the requisite care and skill.

15
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What is reasonable in the context of a risk of violence between two visitors?
This question most obviously arises in the context of pubs and clubs. There is a theoretical risk of fighting
so violence is therefore foreseeable, but foreseeability of a risk is not enough, the question is whether the
risk of violence is something that the defendant ought to have taken steps to prevent. Key to determining
liability in these cases is the knowledge of the defendant. Was violence imminent? With reasonable care,
ought the defendant to have identified that it was about to kick-off and taken pre-emptive measures?

Everett v Comodo (UK) Ltd (t/a The Metropolitan)17
Events occurred in a members only club in Mayfair. A customer made a threat to avenge a perceived slight
on a waitress. The waitress mentioned it to her supervisor and then again when the customer brought in
a well-built friend. The threat later materialised and two men were stabbed. The appellants contended that
the club owed its guests a duty at common law to take reasonable steps to protect them from dangers from
third parties which it foresaw or ought reasonably to have foreseen and that the waitress was negligent
for not reporting her concerns sooner and to someone who could have immediately intervened (i.e.
doorman). The Court of Appeal found that there was a duty applying the Caparo test, i.e. proximity,
foreseeability, and whether it was fair just and reasonable to impose a duty. The standard of care must
also be fair just and reasonable. The circumstances in which a duty will arise for the actions of a third
party and the scope of that duty are not capable of generic identification. Each situation should be looked
at individually. In this case the violence was not imminent and the waitress did what was reasonable i.e.
reporting to a supervisor.
It must be remembered that a nightclub is not operating a crèche. The standard of care required will
depend on the nature of the establishment the imminence of any violence. Smith LJ said:
“In my view it is fair, just and reasonable to impose a duty of care … provided that the scope of the
duty is appropriately set. The factors already mentioned are relevant … (control/economic
relationship/foreseeability of violence) But also in this context I regard it as relevant that the
relationship between the parties already carries with it an existing duty under the Occupiers’ Liability
Act 1957 … It would be surprising if the management could be liable to a guest who tripped over a
worn carpet and yet escape liability for injuries inflicted by a fellow guest who was a foreseeable
danger on account of his violent behaviour and who on a previous occasion had been allowed in
carrying an offensive weapon.”18

Responsibility for one’s own actions
There are a number of cases of diving into swimming pools, leaping off climbing walls and sliding down
bannisters that illustrate the balance between warning of risk/assumption of responsibility and personal
responsibility.
Occupiers are not required to take a paternalistic approach to visitors. Where there are inherent risks,
freely taken, there will be no liability:
•
•

Trustees of the Portsmouth Youth Activities Committee (A Charity) v Poppleton;19 jumping
off a climbing wall, followed in Maylin v Dacorum Sports Trust (t/a XC Sportspace).20
Geary v J D Weatherspoon Plc;21 sliding down a bannister.

17

Everett v Comodo (UK) Ltd (t/a The Metropolitan) [2011] EWCA Civ 13.
Everett v Comodo (UK) Ltd (t/a The Metropolitan) [2011] EWCA Civ 13 per Smith LJ at [33].
19
Trustees of the Portsmouth Youth Activities Committee (A Charity) v Poppleton [2008] EWCA Civ 646.
20
Maylin v Dacorum Sports Trust (t/a XC Sportspace) [2017] EWHC 378 (QB).
21
Geary v J D Weatherspoon Plc [2011] EWHC 1506 (QB).
18
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•
•

Grimes v Hawkins;22 diving into a private swimming pool.
Adults who engage in physical activities which obviously give rise to a degree of unavoidable
risk may find that they have no means of recompense if the risk materialises so that they are
injured; May LJ in Poppleton.

In the context of climbing walls, the Court of Appeal recognised that there is an obvious danger of falls
and it is obvious that no amount of matting can prevent injury; an awkward fall is a risk regardless of the
amount of matting. The risk is so obvious that there is no duty to warn of it.
In Geary, the claimant slid down a bannister on a grand staircase in a pub and inevitably fell off, landing
on a hard floor and suffering severe injuries. This was a clear case of a claimant voluntarily accepting an
obvious and inherent risk. There was no way around the decision in Tomlinson v Congleton BC.23 There
was a foreseeable risk but there was no assumption of responsibility on the part of the defendant. A
reminder that a foreseeable risk is not sufficient to found a duty of care.
In Grimes the defendant’s 18-year-old daughter had a house party whilst her parents were away and
the defendant permitted the use of the pool. The claimant dived deeper than intended, hit her head and
suffered catastrophic injuries. A duty was owed in this case under the Occupiers Liability Act 1957 but
this was an ordinary domestic pool with no hidden features. The risk arose not because of the pool, but
because of actions taken by the claimant. There was no breach of that duty. The Act did not require the
homeowner to put the pool out of bounds. At Common Law it would not be fair, just and reasonable to
impose a duty that required the defendant to prevent diving or access to the pool.

Risk assessments in the context of employer’s liability cases
Many of the regulations applicable to safety in the workplace require a “suitable” and “sufficient”
assessment of risks. Following the Enterprise and Regulatory Reform Act 2013 these regulations do not
give rise to civil liability but they will inform the Common Law duty of care. In Kennedy v Cordia LLP24
the Supreme Court observed:
“The expansion of the statutory duties imposed on employers in the field of health and safety has
given rise to a body of knowledge and experience in this field, which … creates the context in which
the court has to assess an employer’s performance of its common law duty of care.”25
The requirements of the regulations will still form the basis of how the court assesses what an employer
must do to protect his employees at common law. Arguably the Common Law has to be viewed as having
in some way absorbed the duties of the regulations.
The Supreme Court took the view that Common Law duties include:
•
•
•

the requirement to carry out a risk assessment.26 This is part of the duty to take reasonable
care and logically anterior to determining what steps are reasonable to discharge the duty;
to seek out knowledge of risks which are not obvious; and27
to inquire into possible means of reducing risk.28

But the lack of, or inadequacy of the risk assessment, must have had a causative effect. If there was
failure to carry out, e.g. a manual handling risk assessment, this has no relevance if the manual handling
task was merely the occasion for the accident, not the cause of it. Equally if the risk assessment would
22

Grimes v Hawkins [2011] EWHC 2004 (QB).
Tomlinson v Congleton BC [2003] UKHL 47.
24
Kennedy v Cordia LLP [2016] UKSC 6.
25
Kennedy v Cordia LLP [2016] UKSC 6 per Lord Reed and Lord Hodge at [64], with whom Lady Hale, Lord Wilson and Lord Toulson agreed.
26
Kennedy v Cordia LLP [2016] UKSC 6 at [110].
27
Kennedy v Cordia LLP [2016] UKSC 6 at [111].
28
Kennedy v Cordia LLP [2016] UKSC 6 at [112].
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not have stated any more than the obvious, then failure to conduct one is unlikely to result in liability. The
cases of West Sussex CC v Fuller29 and Johnson v Hartlepool BC30 illustrate these latter two principles in
action.

Points to note
•
•
•

•
•

29
30

The presence of a risk assessment and the foreseeability of a risk is not the end of the story,
whether the case relates to employer’s liability or public liability.
Foreseeability of the risk alone will not suffice to give rise to a duty of care.
Failure to risk assess alone is not enough; you need to consider:
—
What a risk assessment would have shown?
—
Whether the measures in that risk assessment would have prevented the accident?
—
Whether those measures were reasonable?
In most cases you can’t hide behind a lack of knowledge of risk; reasonable care includes
an element of (at the very least) informal risk assessment.
Failure to carry out a risk assessment does not equate to, but is evidence of, a breach of
Common Law duties.

West Sussex CC v Fuller [2015] EWCA Civ 189.
Johnson v Hartlepool BC , unreported, 29 April 2015, Middlesbrough County Court.
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Introduction
This article examines the difficulties faced by claimants who wish to bring a secondary victim claim based
on a primary claim of clinical negligence.
The development of case law relating to secondary victim claims has predominantly occurred in the
context of personal injury claims. The paradigm case of nervous shock is one in which the secondary
victim witnesses a negligent accident in which the primary victim or victims are injured, or the immediate
aftermath of the accident.
This has resulted in controls which are difficult for clinical negligence claims to satisfy.
For example, the controls imposed following Alcock v Chief Constable of South Yorkshire Police1
require, inter alia, the sudden and direct visual impression on the claimant’s mind of actually witnessing
the event or its immediate aftermath.
It is difficult to apply this requirement to clinical negligence cases. The negligence itself is rarely
shocking. So often it takes the form of a perfectly normal consultation with a medical practitioner or it
may occur during surgery when the secondary victim is not present.2 Moreover, there is often a delay
between the facts of the negligence and the damage caused to primary victim. The case law is contradictory
as to whether the “event” must be the negligence itself.

Key cases
The paradigm case of nervous shock is one in which the secondary victim (“SV”) witnesses the negligence
in which the primary victim or victims (“PV”) are injured, such as in McLoughlin v O’Brian.3 Lord
Wilberforce said at 422–423:
“As regards proximity to the accident, it is obvious that this must be close in both time and space. It
is, after all, the fact and consequence of the defendant’s negligence that must be proved to have
caused the ‘nervous shock’ … The shock must come through the sight or hearing of the event or of
its immediate aftermath.”
An important feature of Mrs. McLoughlin’s claim was, as Lord Jauncey observed at 423–424, that the
primary victims were still waiting to be attended to when she first saw them in the hospital, and “were in
very much the same condition as they would have been had the mother found them at the scene of the
accident”.
These control mechanisms for claims brought by SV are set out in the speech of Lord Oliver in Alcock
v Chief Constable of South Yorkshire Police:

1

Alcock v Chief Constable of South Yorkshire Police [1992] 1 A.C. 310.
The one exception is birth injury cases but, as will be seen, this is reflected in the case law.
3
McLoughlin v O’Brian [1983] 1 A.C. 410.
2
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•
•
•
•
•

First, a marital or parental relationship between the plaintiff and the primary victim.
Secondly, the injury for which the damages were claimed arose from the sudden and
unexpected shock to the plaintiff’s nervous system.
Thirdly, that the claimant was either personally present at the scene of the accident or was
in the more or less immediate vicinity and witnessed the aftermath shortly afterwards.
Fourthly, the injuries suffered arose from witnessing the death of, or extreme danger to or
injury and discomfort suffered by the primary victim.
Lastly, there was not only an element of physical proximity to the event but a close temporal
connection between the event and the plaintiff’s perception of it combined with close
relationship of affection between the plaintiff and the primary victim.

Further information about the fifth control mechanism was provided by Lord Oliver at 416 of the
judgment:
“in every case the underlying and essential postulate is a relationship of proximity between plaintiff
and the defendant … The necessary element of proximity between plaintiff and defendant is furnished,
at least in part, by both physical and temporal propinquity and also by the sudden and direct visual
impression on the plaintiff’s mind of actually witnessing the event or its immediate aftermath.”
These controls arise in the context of personal injury claims, where there is generally a negligent event.
In such claims it is easier to identify whether a secondary victim has temporal and physical proximity to
the “facts and consequence of the Defendant’s negligence” given that the negligent event and the
consequences occur at generally the same time.
It is difficult for clinical negligence cases to meet these controls if there is a delay between the facts of
the negligence and the consequences or damage caused as a result.
For example, in Taylor v Somerset HA,4 the defendants had negligently failed to diagnose or treat PV’s
serious heart disease. PV, the SV’s husband, suffered a heart attack and he died shortly after being taken
to the defendants’ hospital. SV went to the hospital within an hour and was told of the death by the doctor.
She was shocked and distressed. Shortly afterwards, she went to the hospital mortuary and identified her
husband’s body. It was admitted the SV had suffered a psychiatric injury by what she had seen and heard
at the hospital.
It was suggested on behalf of SV that the event to which the proximity test applies in the circumstances
of this case was the consequence, namely her husband’s death from a heart attack, of the health authority’s
negligence, not some incident in the sense of a traumatic accident of which the SV witnessed the aftermath.
Auld J rejected this argument, and SV’s claim, on two alternate grounds.
On the specific facts of Taylor, Auld J held that SV was not within the immediate aftermath. The law
doesn’t compensate for shock brought about by communication by a third party and so she could not
recover for the shock caused by learning of her husband’s death from the doctor. Furthermore, her shock
in viewing the body in the morgue was caused by the fact of her husband’s death, rather than the
circumstances of his death.
In any event, even had SV witnessed the heart attack suffered by her husband, Auld J held that this
would not amount to an external, traumatic, event in the nature of an accident or violent happening. Instead,
he held, there was simply “the final consequence of [PV]’s progressively deteriorating heart condition
which the health authority, by its negligence many months before, had failed to arrest”.
It is not clear from Taylor alone whether the negligence and the consequences must always amount to
an external, traumatic, event or whether it is sufficient for the consequences to amount to an external
traumatic event. If the second option were true, secondary victim claimants would in theory be successful
4

Taylor v Somerset HA [1993] P.I.Q.R. P262; [1993] 4 Med. L.R. 34.
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as long as the consequences of the clinical negligence could properly be described as traumatic, shocking
and objectively horrifying in the nature of an accident or violent happening.
It is well established that watching a loved one be treated in hospital is rarely sufficient to amount to a
shocking event that would found a claim for secondary victim.5 Even discovery of a loved one’s body
following suicide has been found to be insufficient to amount to a traumatic event.6
An example of a sufficient shocking event occurred in Walters v North Glamorgan NHS Trust.7 The
SV was the mother of a 10 month old who was suffering from acute hepatitis. The baby was unwell from
16 July 1996 and on 17 July 1996 the baby was seen at hospital and was treated thereafter as a mixture
of in-patient and out-patient. The defendant failed to correctly diagnose the baby from 16 July 1996. On
30 July 1996, while the baby and SV were sleeping in hospital, SV woke up to find the baby having a fit.
She was initially told by hospital that the baby would only have minor brain damage, if that. The baby
was transferred for, SV was told, a liver transplant. At the new hospital, SV was told that baby had suffered
irreparable severe brain damage during the fit. The baby died 36 hours after the fit.
The question for the court was whether the events of the 36 hours which caused SV to suffer a psychiatric
illness amounted to an “event”. The Court of Appeal upheld the SV’s claim on the basis those 36 hours
amounted to “a seamless tale with an obvious beginning and an equally obvious end”.
Helpfully for claimants wishing to bring secondary victim clinical negligence claims, the Court of
Appeal made some helpful comments about the meaning of the word “event”:
“It is a useful metaphor or at least a convenient description for the ‘fact and consequence of the
defendant’s negligence’, per Lord Wilberforce, or the series of events which make up the entire event
beginning with the negligent infliction of damage through to the conclusion of the immediate aftermath
whenever that may be.”
The analysis of the “event” focus entirely on the consequences of the negligence. There was no suggestion
that the negligent failure to diagnose the child had to amount to a horrifying and shocking event, nor any
suggestion that the negligence and the damage had to occur at the same time.
One reason for this may be that there was another act of negligence by the defendant after the baby had
suffered a fit, namely the failure to diagnose the severe brain injury. It was a finding of fact that this
negligence greatly contributed to the psychiatric injury suffered by SV. However, given that there was no
analysis of this specific issue, we cannot know for certain.
Walters was approved by the Court of Appeal in Galli-Atkinson v Seghal.8 SV was the mother of an 11
year old girl killed in a road traffic accident near her home. SV saw a police cordon while looking for her
daughter and learnt from a police officer there that her daughter had died. In denial of the fact of her
daughter’s death, she went to the mortuary about two hours after the accident where she saw and held her
daughter. She saw the significant injuries to her daughter’s head and upper body, although the injuries to
her lower body were hidden by a sheet. Initially SV’s claim in the County Court was unsuccessful, but
this was overturned by the Court of Appeal on the basis that there had been a seamless tale starting when
the SV saw the police cordon and ending when she saw her daughter’s body and finally believed she was
dead.
Unfortunately for claimants wishing to bring secondary victim clinical negligence claims, the decision
of Court of Appeal in Taylor v A Novo (UK) Ltd9 causes significant problems.
5
In the context of clinical negligence claims, see Shorter v Surrey and Sussex Healthcare NHS Trust [2015] EWHC 614 (QB); Ronayne v Liverpool
Women’s Hospital NHS Foundation Trust [2015] EWCA Civ 588; Owers v Medway NHS Foundation Trust [2015] EWHC 2363. In the context of
personal injury claims, see Taylorson v Shieldness Produce Ltd [1994] P.I.Q.R. P329.
6
Baker v Cambridgeshire and Peterborough NHS Foundation Trust [2015] EWHC 609, although this conclusion was obiter giving the finding that
there was no breach of duty.
7
Walters v North Glamorgan NHS Trust [2002] EWCA Civ 1792; [2003] P.I.Q.R. P16 CA.
8
Galli-Atkinson v Seghal [2003] EWCA Civ 697.
9
Taylor v A Novo (UK) Ltd [2013] EWCA Civ 194; [2014] Q.B. 150.

2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

LIABILITY

Secondary Victims in Clinical Negligence Cases 107

LIABILITY

108

Journal of Personal Injury Law

The PV was injured at work when a pallet fell on her. Three weeks later the PV was at home with her
daughter (“SV”) when the PV died suddenly. SV witnessed her mother’s death.
Halbert J initially upheld SV’s claim on the basis that there was sufficient proximity between SV and
PV’s death. The Court of Appeal overturned this decision for the following reason:
“the judge was wrong to hold that the death of Mrs Taylor was the relevant ‘event’ for the purposes
of deciding the proximity question. A paradigm example of the kind of case in which a claimant can
recover damages as a secondary victim is one involving an accident which: (i) more or less
immediately causes injury or death to a primary victim; and (ii) is witnessed by the claimant. In such
a case, the relevant event is the accident. It is not a later consequence of the accident. Auld J put the
point well in Taylor v Somerset Health Authority [1993] P.I.Q.R. P262: see above. Ms Taylor would
have been able to recover damages as a secondary victim if she had suffered shock and psychiatric
illness as a result of seeing her mother’s accident. She cannot recover damages for the shock and
illness that she suffered as a result of seeing her mother’s death three weeks after the accident.”(at
[32]) (emphasis added)
The emphasis on the accident which more or less immediately causes injury or death is unhelpful for
secondary victim clinical negligence claims if “accident” means breach of duty. An alternative interpretation
could be that that “accident” means “negligent infliction of damage”. However, this does not sit easily
with the next part of the sentence that the accident must cause injury or death.
Furthermore, the Court of Appeal quoted with approval the judgment of Auld J in Taylor v Somerset
and summarised the judgment as follows:
“Auld J held that the death was the final consequence of negligence by the defendants many months
earlier. The ‘immediate aftermath’ extension had been introduced as an exception to the general
principle established in accident cases that a plaintiff could only recover damages for psychiatric
injury where the accident and the primary injury or death caused by it occurred within his sight or
hearing.”(at [11])
The approval of this passage suggests that the Court of Appeal considers a plaintiff can only recover
damages for psychiatric injury if the plaintiff sees or hears the breach of duty (whether in personal injury
or clinical negligence) and the primary injury or death more or less immediately caused by it, or the
immediate aftermath of the breach of duty and primary injury.
This approach is unhelpful in the context of clinical negligence claims where it is not common for a
breach of duty to cause more or less immediate injury or death.
Lord Dyson does make a distinction at [22] between a “single event claim”, where damage occurs on
a single occasion, and a “second event case”, like Taylor v Novo where the damage to the PV occurs on
two separate occasions. It is possible that the extract from [32] of the judgment is authority for the principle
that, in second event cases, the SV can only recover damages where the SV witnesses the initial damage
rather than any later consequence of the accident.
Taylor v Somerset could also be interpreted as a second event case. On this interpretation the first
damage caused by the breach of duty is the deterioration in the PV’s heart. His heart attack is a later
consequence of this initial damage. The Court of Appeal did not interpret Taylor v Somerset in this way
explicitly, but it may explain the approval of the judgment of Auld J above.
The Court of Appeal considered Walters but did not analyse the fact, or even acknowledge, that there
was a delay between the breach of duty (the failure to diagnose acute hepatitis) and the externally visible
consequence (the baby’s seizure causing severe brain damage). Walters was distinguished by the Court
of Appeal on the basis that the event relied upon was “one drawn-out experience” whereas the injuries
and death suffered by the PV in Taylor v Novo were clearly not a single or seamless event.
2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

In Wild v Southend University Hospital NHS Foundation Trust,10 Michael Kent QC held that the Court
of Appeal’s decision in Taylor v Novo is not confined to conventional accident cases but is of general
application including to clinical negligence cases. As a result, the law appears to be clear that there is a
need for a secondary victim to witness an external shocking event causing injury to the primary victim,
not simply the later manifestation of it.
In Wild, the PV was the pregnant mother of a baby which died in utero as a result of the negligent failure
of the employees of the NHS Trust to monitor the growth of the baby. The husband of the mother brought
a claim as the SV on the basis that he had suffered a psychiatric injury from witnessing the midwife fail
to find a heartbeat and realising from the behaviour of the clinical staff that the baby had died. The judge
held that the SV had not witnessed an external shocking event which engulfed the PV and rejected the
claim. The baby had already died by the time he learnt of the death. Witnessing the medical staff learn
about the death of the child in utero did not equate to actually witnessing horrific events leading to a death
or serious injury.
It was suggested on behalf of SV that, in clinical negligence nervous shock cases, it is the first
manifestation of the injury consequential on the negligence which provides the event which, if it is
sufficiently shocking and is seen, heard or otherwise directly experienced by the secondary victim, can
support a claim for nervous shock damages. This proposition was not dealt with directly by Michael Kent
QC.
The judge did explicitly reject the proposition that the negligence itself must cause nervous shock.
Unfortunately, this is inconsistent with the principle in Taylor v Novo that a plaintiff could only recover
damages for psychiatric injury where both the breach of duty and the primary injury or death caused by
it occurred within his sight or hearing. Wild is only a High Court decision. Where there are inconsistencies
between Wild and Taylor v Novo, the decision of the Court of Appeal must be preferred.
While Walter and Galli-Atkinson are also both Court of Appeal cases, there is no analysis in either
Walters or Galli-Atkinson of whether psychiatric injury must be caused by the negligence or negligent
infliction of damage, or whether damage must occur “more or less immediately” after the breach of duty.
This is understandable in Galli-Atkinson given the PV suffered injury and death more or less immediately
after the road traffic collision. The lack of analysis is less understandable in the case of Walters where the
manifestation of the damage occurs at the end of a continuous breach of duty lasting several weeks.

Recent County Court decisions
There has been a run of cases from the County Court which are unhelpful to claimants wishing to bring
secondary victim clinical negligence claims. The following cases are not binding on subsequent county
courts but are indicative of the approach that is likely to be taken in lower value secondary victim claims.
In Morgan v Somerset Partnership,11 the PV attempted suicide on 26 October and was taken to hospital.
At the hospital the doctor wrongly decided not to admit PV and allowed him to return home. On 1
November, the primary victim attempted suicide again. SV found PV in the garage after the suicide attempt.
Thankfully PV survived but the SV suffered a psychiatric injury.
HH Judge Denyer QC rejected SC’s claim. He held that the negligent act was on 26 October and the
PV received damage on that day as he continued to suffer from depression. The events of 1 November
were simply a consequence of that negligence and that this was a consequence for which it is impermissible
for the claimant, the secondary victim, to claim. He therefore held that there was insufficient proximity
in terms of time and space between the original tort, vis-à-vis the defendants and the PV, and the loss or
rather the damage suffered by SV.
10
11

Wild v Southend University Hospital NHS Foundation Trust [2014] EWHC 4053 (QB).
Morgan v Somerset Partnership , unreported, 29 February 2016, Bristol County Court.
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In Clowes v Embrance Group,12 the SV were the daughter and granddaughter of the primary victim, an
elderly man who fell in a care home due to the negligence of the D. The SV saw the PV in hospital after
the initial assessment and treatment. She saw blood over his face and bandages over the side of his head
which was seeping blood. His face was very swollen and his head seemed to be twisted and his jaw twisted
to one side. His brain was visible from the head injury.
HH Judge Robert Owens QC held that the SV’s experience did not come anywhere near to being within
the immediate aftermath of the PV’s accident. In coming to his decision, he was clear that the starting
point in each case is the accident or negligence itself and not the subsequent consequences as experienced
by the secondary victim.
In Tanner v Sarkar,13 the PV developed flu-like symptoms and over the next few days his condition
worsened. By 19 December, his parents took him to a primary care emergency centre, where the defendant
prescribed Amoxicillin. PV was then taken home, but his condition continued to deteriorate. SV, the older
sister of PV, went to bed at around 7.00pm but she had to be awoken in the early hours of 20 December,
when an ambulance was called to take PV to hospital because PV had been discovered in his cot not
breathing. In the ambulance, SV’s father tried to shield the claimant from seeing what was happening,
but she was able to catch glimpses of PV.
HH Judge Buckingham rejected SV’s claim on the basis that SV had not suffered a psychiatric injury.
However, HH Judge Buckingham also held that in any event, SV’s claim would have failed:
“The only event capable of constituting the relevant event in law was the defendant’s tortious omission
to refer [PV] for urgent treatment. That omission caused immediate harm to him by allowing his
condition to further deteriorate untreated. That consultation was not of itself a shocking and horrifying
event and was not therefore capable of causing psychiatric injury to the claimant … The exposure
of [SV] (after she had just been unexpectedly woken up) to [PV] in the ambulance, hearing the news
of his death and the mortuary visit did not represent exposure to the relevant event but to the
consequences that flowed from the negligent omission. Those events lacked proximity in time and
space to the relevant event.”(at [80]–[81])
For completeness, the slightly older case of Berisha v Stone Superstore Ltd14 provides a useful example
of the County Court’s approach towards secondary victim claims. In Berisha, the SV was the partner of
the PV who suffered a head injury and died after being struck by ceramic tiles in an accident at work. SV
was informed of the accident by police, made her way to hospital, attended the Deceased’s bedside in the
Intensive Therapy Unit around five hours after the accident and remained by his side until, with her consent,
the life support machine was switched off a few weeks later.
The defendant applied for summary judgment of the secondary victim claim. The main issue in this
case was: “When can a person who attends hospital after a loved one has befallen an unexpected accident
recover damages for nervous shock?”
Hassall DJ noted that only two such claimants had successfully brought secondary victim claims for
psychiatric injury caused by witnessing a loved one in hospital; McLoughlin and Galli-Atkinson. Hassall
DJ considered that, not only were there significant differences between the facts of his case and those two
cases, but also the facts of this case were weaker than the unsuccessful claim of Taylorson (see above).
As a result, he held she had no real chance of succeeding and dismissed the claim.
Berisha is useful as an example of an analysis of Walters. It was argued on behalf of SV that there had
been a “seamless event” as in Walters. In rejecting this argument, Hassall DJ described Walters as follows:

12

Clowes v Embrance Group , unreported, 14 November 2016, Nottingham County Court.
Tanner v Sarkar , unreported, 12 December 2016, Great Grimsby County Court.
14
Berisha v Stone Superstore Ltd , unreported, 2 December 2014, Manchester County Court.
13
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“In Walters, a clinical negligence case, the mother was sleeping in the same room of a hospital as
her infant son when he suffered a major epileptic seizure leading to coma and irreversible brain
damage, which was not properly diagnosed. The mother felt a ‘huge sense of relief’ on being told,
wrongly, that her son had suffered no brain damage. Later the child was transferred to another hospital
with the mother following by car. At the second hospital accurate medical advice was given and the
mother was told that her son was severely brain damaged and would be unable to recognise his
parents. The parents decided to withdraw life support and their son died about 36 hours after the
seizure …
… Unlike Mrs Walters the Claimant was not present in a room with the PV when the original
event occurred, nor was she present in the course of immediate treatment (or lack of treatment). Mrs
Walters was indeed present for both the event and its immediate aftermath. Proximity in time and
space appear plain.”(at [59] and [61])
It appears that Hassall DJ considers the relevant negligence in Walters to be the failure to diagnose and
treat the seriousness of the brain damage suffered by the baby after the fit. The original negligence which
caused the fit (the failure to diagnose and treat the acute hepatitis) is not mentioned in this summary.

Recent successful SV claims
There are two recent cases involving clinical negligence in which secondary victims’ claims were successful.
The first is Farnworth v Wrightington Wigan and Leigh NHS Foundation Trust.15 The SV was the father
of a baby born by caesarean section. The defendant failed to appreciate evidence of evolving hypoxia,
and to immediately deliver her by caesarean section. Sadly, the baby died about six hours after birth.
The second case is RE, LE, DE v Calderdales & Huddersfield NHS Foundation Trust .16 The SVs were
the mother and the grandmother of a baby who was suffered shoulder dystocia and consequently hypoxic
injury during birth. Goss J found that this was caused by the defendant’s negligence. The SVs witnessed
the birth of the baby who was completely white and lifeless, her head was purple and swollen and she did
not make a sound.
In both cases, the secondary victim claims were upheld. Applying Walter, there had been a seamless
series of events which began with the negligence and continued until the death of the baby. However, in
both of these cases, the breach of duty occurred at the same time or shortly before the damage occurred.
The success of these cases does not assist in determining whether the psychiatric injury must be caused
by the negligence or the negligent infliction of damage, or whether there is an acceptable time frame
between the negligence and the damage.

Conclusion
This is a difficult area of law as there are two lines of authorities depending on whether there was a “series
of events” which is a “seamless tale with an obvious beginning and equally obvious end” or if there is no
series of events but only a single accident or breach of duty followed some time later by the consequences
of the accident or breach of duty. It is difficult for many clinical negligence claims to fall within either of
these patterns. This is particular true where there is negligence which gives rise to immediate damage but
the externally visible consequences do not become clear until much later.
There is an additional problem for clinical negligence claims caused by the comments of the Court of
Appeal in Taylor v Novo (UK) Ltd which suggest there is a requirement for secondary victims to have
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proximity to the accident (meaning breach of duty) and the primary injury or death more or less immediately
caused by it, or the immediate aftermath of the breach of duty and primary injury.
Walters is the only successful secondary victim case where the breach of duty occurred over a period
of time and led to a shocking and horrific manifestation of damage. However, no court since Walters has
applied and upheld a secondary victim claim in circumstances where the breach of duty did not immediately
cause injury or death to the primary victim.
Other than Walters, the only successful secondary victim claims occur where primary injury or death
has been more or less immediately caused by an accident, such as McLoughlin or Galli-Atkinson. This is
consistent with the “paradigm example” referred to by the Court of Appeal in Taylor v A. Novo. It is not
even clear whether the relevant breach of duty in Walters was the ongoing failure to diagnose and treat
the acute hepatitis which caused the fit (which did not immediately caused injury) or the failure to diagnose
and treat the severe brain injury after the fit (which did immediately cause some injury, albeit that the
majority of the injury had been already sustained by this point).
Even within the sphere of clinical negligence, the only successful secondary victim claims (other than
Walters) are birth injury claims such as Farnworth and RE, where the breach of duty has led to more or
less immediate injury or death. Another older example is Tredget v Bexley HA,17 a case of a brief survival
after birth, where a father recovered damages as secondary victim. Again, the negligence which inflicted
ultimately fatal injuries on the baby took place during labour in front of the father in circumstances
described as “chaos” and “pandemonium” in the delivery room.
These county court claims suggest an apparent trend against secondary victim claims. It is not clear
whether this is caused by less rigorous analysis of the case law or caution in allowing such claims. It is
arguable that, at the very least, the obiter part of Tanner was decided incorrectly, given in Wild there was
no need for the negligence itself to cause SV to sustain shock. More worryingly is the view by HH Judge
Denyer QC that Walters received negative treatment by the Court of Appeal in Taylor v A. Novo. Walters
was distinguished by the Court of Appeal on the facts but not viewed negatively. This suggests a reluctance
by at least that court to prefer Walters over the approach in Taylor v A. Novo.
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Abstract
This article reveals some of the tactics which lawyers may use when conducting personal injury litigation.
The research is empirically based by being drawn from structured interviews with a cross section of
practitioners. This qualitative evidence helps to place the rules of tort in a wider context and suggests
that tactical considerations may affect the outcome of individual cases irrespective of their legal merits.
A range of strategies are considered here to illustrate how they may be used at different points during the
litigation. In addition, the article updates our understanding of the compensation system by considering
the practitioners’ responses in the light of the major changes made to this area of practice in recent years.
It reveals how negotiation tactics have developed since research in this area was last carried out. Overall,
the article adds to a very limited literature dealing with negotiation and settlement of personal injury
claims in the UK. The picture of litigation painted here runs counter to the misleading image of
individualised court-based justice that is often portrayed as the defining characteristic of tort law.

Introduction
In practice, the outcome of a claim for personal injury does not depend upon application of the rules of
tort alone. It is affected by many other factors. These include, for example, the skill, experience and
reputation of the lawyers, the resources either side is able to bring to establish evidence, and the ability
of the parties to bear the threat of legal costs. As part of this wider picture, the way in which a claim is
negotiated also helps to determine its outcome. The relationship between the representatives on either side
is at the heart of the litigation, and the ways in which tactical advantage can be gained is central to whether
a claim succeeds and how much damages are then paid. One solicitor interviewed for the present study
went so far as to suggest:
“The majority of litigation is tactics rather than law. It’s all about what you disclose, … whether you
use a particular witness or not, the type of experts you choose, … whether you put questions, …
which barrister you pick, … and whether you issue soon or whether you issue late—that kind of
thing.”EW7
The importance of such matters is accentuated by the fact that the overwhelming majority of personal
injury claims are disposed of by negotiations which are conducted out of court: judges determine less than
1
This is a revised and expanded version of an article that was published as “Tort Tactics: An Empirical Study of Personal Injury Strategies” (2017)
37(1) Legal Studies 162–185. I am grateful to Nicola Glover-Thomas and Bruce Wardhaugh, the editors of that publication, for permission to reproduce
the study here so that the article might gain a wider readership among practitioners.
For a related article also relying upon the fieldwork which forms the basis of this study see R. Lewis, “Humanity in Tort: Does Personality Affect
Personal Injury Litigation?”. That article is to be published in 2018 in University College London’s “Current Legal Problems” series and forms the
subject of a lecture to be given at UCL on 8 February 2018.
*
Professor, Cardiff University School of Law and Politics. Email: LewisRK@Cardiff.ac.uk.
I wish to thank Annette Morris, my fellow researcher on the wider project; Elizabeth Watkins, our field worker; Dewi Jones, my student research
assistant; and the Institute for European Tort Law based in Vienna for its funding and support. I also wish to pay tribute to and acknowledge the
formative influence of Don Harris, former Director of the Centre for Socio-Legal Studies at Oxford University. As an undergraduate in 1971, I attended
his course of lectures on the tort system in practice.
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one per cent of all cases.2 The process of bargaining in the shadow of the law is therefore very much what
tort in practice is all about.
However, the art of negotiation is complex and the legal procedures and business structure of the claims
system adds to that complexity. There is no universal strategy that must be pursued for the best resolution
of all the many different types of injuries suffered whether large or small. Practitioners on the same side
may differ about how very similar claims should be conducted. Much depends, for example, upon who
is the opponent, the actions they take, the money at stake, and the point that has been reached in the
litigation. However, practitioners will all agree that the negotiating process affects the outcome of each
case and is crucial in determining how the tort system actually functions.
This article gives examples of a wide variety of tactics that may be used throughout the period of
litigation. This breadth of coverage is achieved only by severely limiting discussion of the individual
tactics themselves; much more could have been said especially with regard to strategies which divide
opinion. Another qualification to this article is that, in spite of drawing upon extensive interviews, it
introduces no new quantitative evidence to assess, for example, whether the views expressed are in fact
commonly held or acted upon. The difficulties in relying solely upon qualitative evidence are well
recognised: the interviewees may not accurately reflect what is happening in the system because they may
be concerned to project a favourable public image of their role or that of their firm; invariably they will
want to be seen as reasonable people adopting sensible approaches to the resolution of disputes.3 In spite
of this, the portrait of litigation drawn here offers challenges to more traditional perspectives of tort where
it is often implicit that claims are resolved only upon the basis of textbook rules on liability and damages.
In addition, the portrait updates previous studies and argues that the changed environment in which personal
injury litigation is now conducted has significantly affected negotiation practices.

Existing scholarship
Although the literature on negotiation in general has increased considerably in recent years,4 there are
only a few empirical studies of how bargaining operates in the context of personal injury litigation in the
UK. Laurence Ross conducted a major study in the US of how tort claims for bodily injury were processed.
He published the results in 1970 in Settled Out of Court: The Social Process of Insurance Claims
Adjustment.5 However, the book examined a system which differs in many respects from that in this
country and was narrower than the present study because it focused only upon motor claims. In addition,
it mostly recorded the views of insurance personnel rather than lawyers because it looked at negotiations
conducted by adjusters directly with unrepresented claimants. Nevertheless, the book provides a classic
study of Ross’s thesis:

2
Out of 943 cases only 2 went to trial in the data supplied by insurers to Jackson LJ for the Review of Civil Litigation Costs: Final Report (2010),
Ch.2 paras 3.3 and 3.4. In the specialised area of clinical negligence only 0.7% of cases went to trial in 2016–2017 according to the National Audit
Office Report, Managing the Costs of Clinical Negligence in Trusts (2017, HC 305 session 2017–19), para.3.14. For earlier similar general findings
see Report of the Royal Commission on Civil Liability and Compensation for Personal Injury (1978, cmnd.7054, chairman Lord Pearson) (the Pearson
Report) Vol.2 table 12, and the Lord Chancellor’s Department, Report of the Review Body on Civil Justice (1988, cm.394). H. Genn, Judging Civil
Justice (Cambridge University Press, 2009) Ch.2.
3
M. Q. Patton, Qualitative Research and Evaluation Methods: Integrating Theory and Practice,4th edn (London: Sage Publications, 2015).
4
See the numerous textbooks and journals cited in J. Lande, “A Framework for Advancing Negotiation Theory: Implications from a Study of How
Lawyers Reach Agreement in Pre-trial Litigation” (2014) 16 Cardozo J. of Conflict Resolution 1. Among the Harvard University publications dealing
with negotiation techniques in general are the Harvard Negotiation Law Review, H. Raiffa, Negotiation Analysis: The Science and Art of Collaborative
Decision Making (Harvard University Press, 2007) and R. Fisher and W. Ury, Getting to Yes: Negotiating an Agreement Without Giving In (Random
House, 2012). For consideration of how psychology affects the bargaining process see J. K. Robbennolt and V. P. Hans, The Psychology of Tort Law
(New York: NYU Press, 2016).
5
H. L. Ross, Settled Out of Court: The Social Process of Insurance Claims Adjustment (Chicago: Aldine, 1970). Earlier empirical work is noted by
H. Kritzer, “The (Nearly) Forgotten Early Empirical Legal Research” in P. Cane and H. Kritzer, The Oxford Handbook of Empirical Legal Research
(Oxford: OUP, 2010) 887. An excellent historical account of the rise of loss adjusters and the standardisation of tort claims is given by S. Issacharoff
and J. F Witt, “The Inevitability of Aggregate Settlement: An Institutional Account of American Tort Law” (2004) 57 Vanderbilt L.R. 1571.
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“To understand the legal system and the nature of rights and duties, it is not sufficient to know the
formal rules; one must know the law in action.”6
This approach was a cornerstone of the studies of the compensation system that were carried out by the
Socio-Legal Centre at Oxford University which began in the 1970’s under the directorship of Donald
Harris. Together with others, Harris published the results in 1984 in Compensation and Support for Illness
and Injury.7 One of the co-authors was Hazel Genn who, three years later, published Hard Bargaining:
Out of Court Settlement in Personal Injury Actions.8 Genn found that there were structural and situational
inequalities between the parties which placed insurers at a considerable advantage in defending claims.
Claimant solicitors were said to have a formidable task.9 A key factor was whether the claim was brought
by an experienced lawyer who specialised in such litigation. The analysis which attracted most attention
is now a familiar one in the general negotiation literature:10 Genn distinguished those claimant lawyers
who adopted a co-operative approach in dealing with the other side from those who employed a more
aggressive and combative style. Whereas the “hard bargainer” relentlessly pursued matters towards trial
and was very ready to refuse initial offers to settle, the softer negotiator was reluctant to initiate or even
consider the issue of formal proceedings and was more likely to be among the two thirds of lawyers who
accepted the first offer made.11 Genn suggested, subject to qualifications, that more favourable settlements
resulted from being more combative and that it was the specialist lawyers who were more likely to use
this approach.
This conclusion was questioned in an article in 2000 by Dingwall and others which relied upon two
empirical studies carried out some years previously.12 Using econometric as well as qualitative data they
suggested a more nuanced approach was necessary. In particular, they emphasised that claimant lawyers
appreciated that defendants were a varied group: although most defendants were “repeat players” and
regularly involved in litigation, some were not because they were “one-shotters”.13 Defendants were not
only large general insurance companies but also included smaller regional insurers, Lloyds syndicates,
self-insured companies and government bodies. Hard bargaining could be less productive in certain cases
or against certain defendants. Dingwall therefore urged that it should not be pursued as a consistent strategy.
Instead specialist claimant lawyers were said to be more sophisticated and were only aggressive when the
occasion demanded.

The changed environment
There have been important changes to personal injury litigation which have affected negotiation tactics
since the above studies were published. Only a very brief outline can be given here. Most noticeably,
6

H. L. Ross, Settled Out of Court: The Social Process of Insurance Claims Adjustment (Chicago: Aldine, 1970) Introduction.
D. R. Harris, M. Maclean, H. Genn, S. Lloyd-Bostock, P. Fenn, P. Corfield, and Y. Brittan, Compensation and Support for Illness and Injury
(Oxford: OUP, 1984).
8
H. Genn, Hard Bargaining: Out of Court Settlement in Personal Injury Actions (Oxford: Clarendon Press, 1987).
9
H. Genn, Hard Bargaining: Out of Court Settlement in Personal Injury Actions (Oxford: Clarendon Press, 1987), 164.
10
C. B. Craver, Effective Legal Negotiation and Settlement, 7th edn (LexisNexis, 2011), Ch.2 and A. Boon, “Co-operation and Competition in
Negotiation: The Handling of Civil Disputes and Transactions” (1994) 1 Int. J. of the Legal Profession 109.
11
D. R. Harris, M. Maclean, H. Genn, S. Lloyd-Bostock, P. Fenn, P. Corfield, and Y. Brittan, Compensation and Support for Illness and Injury
(Oxford: OUP, 1984), Genn at 166 and Harris at 95. A lower acceptance rate was later found by T. Goriely, R. Moorhead and P. Abrams, More Civil
Justice? The Impact of the Woolf Reforms on Pre-Action Behaviour (London: The Law Society and the Civil Justice Council, 2002), 154. However,
a third of cases still settled after only one offer, almost two thirds after two and 90% after three. Similarly, little time was spent on negotiating low
value claims in H. Kritzer, Let’s Make a Deal: Understanding the Negotiation Process in Ordinary Litigation (Madison: University of Wisconsin
Press, 1991).
12
R. Dingwall, “Firm Handling: The Litigation Strategies of Defence Lawyers in Personal Injury Cases” (2000) 20 Legal Studies 1. Interviews were
conducted with 15 personal injury lawyers in the one study and, 25 claimant lawyers, 12 defence lawyers and 12 insurance claims managers in the
other study confined to asbestos litigation. Genn’s conclusion was also questioned earlier by A. Boon, “Ethics and Strategy in Personal Injury Litigation”
(1995) 22 J. Law & Soc. 353. This study relied upon interviews with only four claimant lawyers involved in trade union work. Ten personal injury
solicitors were also interviewed in a wider study of negotiation positions in A. Boon, “Co-operation and Competition in Negotiation: The Handling
of Civil Disputes and Transactions” (1994) 1 Int. J. of the Legal Profession 109.
13
M. Galanter, “Why the ‘Haves’ Come out Ahead” (1975) 9 Law & Society Rev. 95.
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claims have risen considerably. In 1988, it was estimated that there were 340,000 claims a year.14 In the
next dozen years to the new millennium they doubled in number. Since then they have grown again by
almost half to reach about a million a year.15 The growth has been almost all in motor claims which have
doubled in the last 10 years and now constitute more than three quarters of the total. A notable feature is
that whiplash and neck injuries now constitute most of the claims made.16 Because these injuries are usually
minor ones, the tort system is now even more pre-occupied than it was in the past with very small claims,
the great majority leading to damages of less than £5,000.17
In part this rise in claims has resulted from the new ways in which they are financed. Conditional fees
replaced legal aid 17 years ago18 and the financial risk of litigating now falls much more on the claimant
lawyers. Until recently these lawyers were able to offset some of the potential cost by claiming from a
defendant an increase in their fees if their case proved successful. However, this has recently been changed
so as to allow a success fee to be obtained only from the claimant lawyer’s own client instead of from the
defendant: the fee must be deducted from the damages obtained.19 In addition, there have been a series of
other measures to limit the exposure of defendants to potentially high legal costs. These include the
progressive introduction of fixed fees for various classes of work especially for claims of low value. Many
of these are now processed by the electronic “Claims Portal” which streamlines procedures and limits
legal fees accordingly. As we shall see, this has also limited the traditional scope for negotiation.
In response to the changing environment, law firms have capitalised on initiatives first taken by claims
management companies to trawl for clients: they use “no-win, no fee” advertising and other methods to
pursue potential claimants much more vigorously than in the past,20 although they are no longer able to
pay referral fees for cases obtained from other organisations. Business models have urged that firms
specialise and manage their work to deal efficiently with bulk claims. There was a move towards
specialisation at the time Genn was writing21 but it has increased considerably since. Today, firms still are
being urged to “get big, get niche or get out”.22 In other words, they need either to become larger and more
efficient or to develop specialist skills in order to deal with the minority of claims where more serious
injury is suffered. Otherwise they will fail. In response to such advice, there has been a series of mergers
of traditional personal injury firms. The advice was reinforced by the head of Slater & Gordon who in

14

Lord Chancellor’s Department, Report of the Review Body on Civil Justice (1988, cm.394) para.391.
Department for Work and Pensions, Compensation Recovery Unit—Performance Statistics. The figures are analysed in detail in R. Lewis and A.
Morris, “Tort Law Culture: Image and Reality” (2012) 39 J. Law & Soc. 562 at 581 onwards, Weightmans Market Affairs Group, An Analysis of the
UK Personal Injury Market (2015) and R. Lewis, “Structural Factors Affecting the Number and Cost of Personal Injury Claims in the Tort System”
in E. Quill and R. Friel (eds), Damages and Compensation Culture (Hart Publications, 2016), Ch.2.
16
Neck injuries including whiplash account for 87% of all road traffic claims. Transport Committee, Eleventh Special Report, 2013–2014, Cost of
Motor Insurance: Whiplash: Further Government Response to the Committee’s Fourth Report of Session 2013–14, (HC 902) 4 and table 1 annex B
Contrast the lower figures supplied by CRU to the Association of Personal Injury Lawyers (APIL) following a Freedom of Information Act request.
J. McGlade “No Basis for Reforms?” [2017] J.P.I.L. 63. However, these figures fail to take account of the threefold rise in injuries classified as either
“neck” or “back” injuries and excluded from the “whiplash” figures. For trenchant criticism of the figures see K. Oliphant, “‘The Whiplash Capital of
the World’: The Genealogy of a Compensation Myth” in E. Quill and R. Friel (eds), Damages and Compensation Culture (Hart Publications, 2016),
Ch.1. It has also been argued recently that, based on insurers’ own statistics, the cost of whiplash claims fell by 17% between 2007–2016. Capital
Economics, Boosting Insurers’ Profits (2017) at https://accesstojusticeactiongroup.co.uk/ce-report/ [accessed 14 April 2018].
17
Capital Economics analysed 171,000 motor cases settled in 2016 and found compensation was below £5,000 in 80% of them. Legal Futures, 4
July 2017. In a survey of conditional fee claimants in 2011 half of them received less than £5,000. Insight Delivery Consultancy, No Win No Fee
Usage in the UK appendix 5 of the Access to Justice Action Group, Comments on Reforming Civil Litigation Funding (2011). The average payment
for non-pecuniary loss for cases settled within the claims portal in 2014 was £2,540.
18
Access to Justice Act 1999 ss.27 and 29.
19
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s.44.
20
Discussed in more detail in R. Lewis, “Compensation Culture Reviewed: Incentives to Claim and Damages Levels” [2014] J.P.I.L. 209 and Jackson
LJ for the Review of Civil Litigation Costs: Final Report (2010).
21
Relying upon Law Society figures, T. Goriely, R. Moorhead and P. Abrams, More Civil Justice? The Impact of the Woolf Reforms on Pre-Action
Behaviour (London: The Law Society and the Civil Justice Council, 2002), 25 noted that prior to 2000 personal injury solicitors were becoming
increasingly specialised. The Association of Personal Injury Lawyers was founded in 1990. Melville Williams, “A.P.I.L.” (1991) 19 Civil J.Q. 103.
See now ICF Consulting Services, An Assessment of the Market for Personal Injury (2016), a report for the Solicitors Regulation Authority at https:/
/www.sra.org.uk/sra/how-we-work/reports/pi-report.page [accessed 14 April 2018].
22
D. Marshall, (2013) 157 Sol. J. October 16. Marshall is a former President of the Association of Personal Injury Lawyers.
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2014 predicted that just three firms would soon control up to 40% of all claims.23 The entry to the UK of
that Australian firm was a significant event: it was the first law firm to be publicly listed on a stock
exchange and is the largest of the Alternative Business Structures now permitted to work in the personal
injury field.24 Its size and method of operation reflected the changing business environment.
In parallel with these changes in the structure of claimant firms there has been a consolidation in the
insurance market. A handful of insurers now dominate personal injury so that in motor claims, for example,
there are only four companies which share over half the market.25 To increase efficiency, insurers have
sharply reduced the number of law firms which act for them. These firms have had to survive a competitive
tendering process to obtain this work and they have had to limit their costs accordingly. Another significant
development is that insurers can no longer be seen as acting exclusively for defendants because they now
also assist many claimants. This is because of the rapid expansion of before-the-event insurance which
now covers more than half the population.26 As a result, insurers direct injured policyholders who have
this cover for their legal costs to go to one of the few law firms that have been selected and approved by
them. Insurers’ thus control representation not only for the great majority of defendants but also very
many claimants. This has further contributed to the production of bulk litigation within specialist firms.
Demands for greater efficiency and reduced cost have encouraged law firms to employ many more
junior staff to deal with the increasing volume of claims. A lot of the work involving run-of-the-mill cases
is now being carried out by unqualified or paralegal personnel.27 They are paid much less than a partner
in the firm who typically now has the difficult task of supervising a team of junior employees whilst also
ensuring that the higher value claims are dealt with by more experienced litigators. The paralegals are left
to work in what has been identified in the US as “settlement mills” where the assembly line resolution of
claims “represents quite a departure from the intimate, individualized, and fact-intensive process thought
to underlie the traditional process of tort”.28 The legal process has been de-skilled and to an extent
de-personalised in these new claim factories. As we shall see, this has also affected how claims are
negotiated.
We can speculate further about other effects structural changes may have had upon the negotiation of
claims. For example, to what extent have the financial pressures which produced more streamlined processes
made it harder to use certain tactics or encouraged others? Again, has the greater financial risk now taken
by claimant firms been reflected in concern to resolve claims quickly to ensure that the firm’s costs are
met and that its cash flow is not restricted? Consolidation in both the legal and insurance industry has
meant that although firms on both sides are more likely to come up against the same repeat playing larger
organisations, it is less likely that negotiators will deal with the familiar local representatives of insurers
23
“Slater chief predicts rapid consolidation in PI market” [2014] Law Soc. Gazette, 1 May. A year later, the three leading firms controlled an
estimated 22% of the market. N. Rose, “Slater & Gordon strikes £677 million deal to buy Quindell” [2015] Legal Futures 30 March. However, as a
result of this deal the firm revealed that it had suffered catastrophic losses. Offices were closed, a serious fraud investigation begun, and a class action
suit was brought by shareholders. By 2017, the shares in that “alternative business structure” firm had lost 98% of their value and it was recapitalised
by its lenders. Financial Times, 30 June 2017.
24
For detailed discussion see R. Lewis, “Structural Factors Affecting the Number and Cost of Personal Injury Claims in the Tort System” in E. Quill
and R. Friel (eds), Damages and Compensation Culture (Hart Publications, 2016).
25
Based on the premiums collected in 2012, the companies are Direct Line, Admiral, Aviva and AXA. Evidence of Thompsons solicitors to House
of Commons Transport Committee, Driving Premiums Down: Fraud and the Cost of Motor Insurance (2014) First Report of Session 2014–2015 (HC
285). Association of British Insurers, Company Rankings 2014-Motor.
26
R. Lewis, “Litigation Costs and Before-The-Event Insurance: The Key to Access to Justice?” (2011) 74 M.L.R. 272, FWD Group, The Market
for “BTE” Legal Expenses Insurance (2007).
27
Association of Personal Injury Lawyers, The Impact of the Jackson Reforms on Costs and Case Management (Evidence to the Civil Justice
Council) (2014). D. Evans, “Shifting Strategy in the Personal Injury Market” [2014] J.P.I.L. 85. R. Lewis, “Humanity in Tort: Does Personality Affect
Personal Injury Litigation?”. That article is to be published in 2018 in University College London’s “Current Legal Problems” series and forms the
subject of a lecture to be given at UCL on 8 February 2018.
28
N. Engstrom, “Sunlight and Settlement Mills” (2011) 86 New York University L.R. 805 at 810, “Run-of-the-mill Justice” (2009) 22 Georgetown
J. of Legal Ethics 1485 and D. A. Remus and A. S. Zimmerman, “The Corporate Settlement Mill” (2015) 101 Virginia L.R. 129. Standardisation of
the claims process has developed over many years in the UK. e.g. some of its features including the “dumbing down” of staff following implementation
of the Woolf reforms in 1999 were noted by T. Goriely, R. Moorhead and P. Abrams, More Civil Justice? The Impact of the Woolf Reforms on
Pre-Action Behaviour (London: The Law Society and the Civil Justice Council, 2002), Ch.2.
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as in the past. Instead the respective firms may be at opposite ends of the country. As a result, traditional
practice arising from a course of dealing with particular individuals face to face may be less common. Is
this a concern of litigators? A final example of the potential impact of change relates to the greater central
direction of firms and the increased importance attached to reputation and corporate image. Is this reflected
in negotiation tactics? Although this article does not set out to provide definitive answers to all these
questions, it does illustrate that there are factors affecting claims today which were not in evidence when
the earlier studies were conducted.

The interviews and the wider project
The survey involved conducting 29 structured interviews of lawyers in England and Wales, all of these
being recorded, transcribed and made anonymous.29 Each interview lasted on average 90 minutes and in
total they produced a text of 258,000 words. The interviews were carried out in 2014 by a field worker
who had previously been employed as a personal injury solicitor for 14 years. Although the interviews
were closely structured, they ranged over a number of issues extending beyond the scope of the present
article. This was because the questions were devised to cover matters relating to a wider project which
compares personal injury litigation in three jurisdictions across four countries: Norway and the Netherlands
are compared to England and Wales. Funding for this project came from the Institute for European Tort
Law based in Vienna. In looking at how “the law in the books” is translated into “the law in action” and
the factors which affect that transition a range of common questions were devised to be used for each
country. General and specific questions covered such matters as the lawyers’ objectives when given notice
of a potential claim; the main factors influencing whether a claim succeeds and how much damages are
paid; the pressures that arise during the litigation including, for example, the effect of the costs recovery
rules; and the effect of procedural reforms such as the adoption of streamlined processes for particular
claims and the increasing use of judicial case management. Therefore, although the tactics used in the
course of negotiations were important, they were only a part of the larger study.
Among the interviewees there were 13 claimant solicitors and one claimant legal executive. On the
other side, there were nine defendant solicitors and an insurer. However, seven solicitors had represented
the other side when working elsewhere and so appreciated the perspectives of both. In addition, five
barristers with mixed practices were interviewed. There were eight women in total. The interviewees had
various levels of experience and seniority. They covered a wide area of personal injury work. This included
high volume routine road traffic claims as well as more individual work-related liability although this also
included large scale occupational disease claims. Some interviewees had dealt with public liability claims,
many of them involving trips and slips and usually resulting in only minor injury. Among the more
experienced lawyers were those who had done a variety of work but now were involved only with higher
value claims. Some of them concentrated exclusively on catastrophic injuries. Among the specialists were
four clinical negligence lawyers and one solicitor who now only worked on product liability claims. The
lawyers were selected in various ways: most were chosen from personal injury firms’ websites to reflect
the need for diversity in age, experience and nature of work; others were recommended by those
interviewed; and a few were personally known to the researchers. All except four were based in cities in
the southwest.
The interviews were structured by the use of mostly open questions on individual topic areas. For present
purposes, the lawyers were asked what tactics they used to achieve the objectives which they had disclosed
29
By comparison, in the studies cited above Boon relied upon less extensive interviews with no more than 14 lawyers (A. Boon, “Co-operation and
Competition in Negotiation: The Handling of Civil Disputes and Transactions” (1994) 1 Int. J. of the Legal Profession 109), Dingwall interviewed 52
lawyers (R. Dingwall, “Firm Handling: The Litigation Strategies of Defence Lawyers in Personal Injury Cases” (2000) 20 Legal Studies 1) and Genn,
62 in addition to relying upon other sources (H. Genn, Hard Bargaining: Out of Court Settlement in Personal Injury Actions (Oxford: Clarendon Press,
1987).
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earlier in the interview. This was followed by a question asking about what tactics they thought the other
side adopted. More specifically (with the Genn analysis in mind) they were then asked whether they
considered that they adopted a combative or co-operative approach to negotiations and why they did so.
There were also open questions which related to other parts of the project which also produced discursive
answers that were relevant to litigation tactics. Some of the quotations from the interviews below were
therefore drawn from a range of responses across the project area, although most were taken from the
questions specifically asked about the use of tactics.

Analysis of the interviews
This section relies heavily upon the words of the practitioners themselves. The analysis lies in devising
the overall framework and in selecting the comments. Where space permits, attention is especially drawn
to whether tactics have changed in response to the developments in practice highlighted above. The
comments are discussed in the approximate chronological order during which tactics might be considered
in the course of litigation.

1. Securing a reputation
About a third of the lawyers interviewed referred to how litigation might be affected by the reputation of
their firm and the regard in which they were held personally. Tactics might be used to affect how they
were initially perceived in order to influence negotiations not only in the immediate case but also later
ones. Although this factor was discussed briefly by Genn,30 it featured more prominently in the present
survey. It may have assumed greater importance because of the changes in the structure of the firms
described earlier. This was suggested by a defendant lawyer:
“Bearing in mind that we’re coming across—and of course the claimant market is consolidating
pretty quickly now—the same people again and again, how we’re perceived … and standing your
ground is all important in order for us—in a very large portfolio of cases in the volume end—to
achieve the results that our clients demand of us.”EW18
Respondents were keen to establish that, although ready to negotiate, they were serious litigators and
would contest matters vigorously if it became necessary to do so. Reputation could affect the procedural
steps that were taken and could also set the parameters for negotiation. One senior claimant lawyer
emphasised that you have to show that you are prepared to go to trial:
“That’s why you’ve got to issue proceedings. You can’t just settle everything pre-issue and so on.
They’ve got to take you seriously.”EW4
Similarly, a defendant explained that a reputation for being a strong litigator could bring home to
claimants and their lawyers what may lie ahead, and thus contain their expectations:
“You’ve got the spectre of the claimant lawyer doing your job by saying to the client: ‘Look, I’ve
played this guy before, he doesn’t mess about, he’ll make you an offer, but I’ll let you know, when
he says this is going to trial, it’s going to trial’.”EW5
Another defendant was reluctant to offer concessions in an individual case if it might have an effect
upon other claims:

30

H. Genn, Hard Bargaining: Out of Court Settlement in Personal Injury Actions (Oxford: Clarendon Press, 1987), 48.
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“If you develop a reputation for messing around, then you’ve earned it … We’ve had discussions
amongst the [defence] team about not taking a particular stance on this case because we know it’s
going to affect us later on in other cases.”EW27
Defendant lawyers were thus aware that it was not only their personal reputation and that of their firm
that could be at stake; also affected could be the reputation of the insurer or the employer they regularly
represented. Conceding too easily in certain cases could generate a flood of similar claims. It may be that
the great increase in claims since the start of the millennium was in part a result of reluctance to defend
cases vigorously for fear of the resulting legal costs. One claimant lawyer reflected the views of several
others:
“If it becomes known, as I think it did with whiplash, that all you have to do is say, ‘I was in a car
and it was an accident’ and really the insurers just pay you some money, I’m not sure that that’s
necessarily a good message to be sending out to the public. So I think insurers have got a bit …
caught really.”EW4
However, attitudes now appear to have changed. Because of the danger of encouraging other claims,
a defence lawyer admitted that he was being asked to contest certain cases irrespective of the evidence:
“You can have a case where you are sunk … on liability, but the insured’s view is, ‘no, we’re having
too many claims from this department, then someone’s going to have to go to court because they
have to understand that we’re not just going to roll over on these’.”EW5
For similar reasons there was greater readiness nowadays to defend certain types of case irrespective
of the firm from which they originated. One lawyer thought that stress at work cases fell into this category:
“They want to fight stress cases on principle … People being ill as a result of stress at work is the
biggest growth area … Insurers are very keen not to just give in and pay out on these cases so that
people see it as a way of bringing more claims. So I think there is an institutional element.”EW4
Overall, this could mean that the cost pressures of the particular case could be subsumed by the wider
economic picture:
“Clients like to really get a message out there that claimants can’t just write a letter and expect a
cheque in the post … It’s more getting a message out to other claimants that they can’t just try it
on.”EW22
The danger of this approach is that it drives up the costs bill in individual cases. This was recognised
by a barrister who recalled the well-known general practice of one particular insurer was to take a hard
line with claims. He thought that ultimately this approach could prove expensive. The insurer:
“… could to make it perfectly plain to the claimant’s solicitors that they were going to have a hard
time if they brought a claim against [X Co], and it worked in some cases. Some solicitors would
think, ‘oh, I don’t need this, I want a quiet life’. Obviously the more sophisticated claimant solicitors
wouldn’t take that approach and they’d be up for the fight and you just think, ‘oh well, they’re going
to pay more costs at the end, that’s up to them’.”EW19
As well as being concerned about their own reputation, litigators also evaluated the standing of their
opponents. They adjusted their tactics according to the law firm or insurer involved:
“We know which insurance companies are a pain in the backside and which tend to be more
reasonable.”EW17
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Specialist solicitors in Genn’s time were similarly influenced by the reputation of their opponents.
However, the extent that insurers and defendant firms monitor in detail the performance of claimant
lawyers has grown significantly. Genn found that insurers adopted different strategies when faced with a
specialist firm acting on behalf of a trade union.31 However, since that time the relative importance of
work accident claims has declined.32 The insurer interviewed emphasised that today there were different
approaches for many types of firm, not just those that were union linked. Defendant law firms also now
place great importance on the use of trend analyses to monitor patterns in claims. These could be used in
a variety of ways. At one extreme they could again result in hopeless cases being fought to the bitter end
for the greater good:
“Sometimes you have to trial certain tactics against certain claimant law firms at the volume end,
knowing that you might lose, in order to finalise and thereafter implement a strategy that will work
in order to thereafter bring down indemnity spend for your client for future cases that come in from
that particular claimant’s solicitors … A trend analysis is something we focus on hugely now so that
we can help to devise certain strategies against certain claimant firms.”EW18
The increased use of technology since Genn’s study in 1987 has made it easier to monitor performance
and establish patterns in settlement. This has had a growing effect upon how claims against particular
firms are negotiated.

2. The timing of claims
Although both Genn and Ross suggested that insurers had an advantage in litigating because they were
the first to receive notification of any injury,33 the lawyers interviewed here modified this view. They
emphasised that a major difference between the parties was that it was claimants who had control over
when formal legal proceedings are begun. Restricted only a little by the limitation rules which require a
claim to be brought within three years, claimant lawyers have the opportunity to prepare their case in
detail before they notify the other side. The advantage which could be gained was noted by a defendant
lawyer:
“The claimant potentially can … get their house in order before they choose to issue proceedings …
We don’t have that luxury so we’re reliant on what our clients have done or not done
beforehand.”EW18
A claimant lawyer noted the difficulties that a late claim could cause his opponent:
“Defendants often don’t see a lot of evidence. This is going to be their big complaint when they talk
to you … Until the case is issued we have the negotiating cards. We can try and prepare our case as
well as we can and that’s why I take full advantage.”EW4
Another claimant lawyer saw other advantages in not giving the other side early notice of the intention
to seek damages. It could enable her to be first lawyer to get to the accident scene. She advised:
“Delay making your claim … because once you make the claim, you’re putting the other side on
notice … If you felt your case was going to turn on the evidence … then you may want to get in there
and do your investigating very quickly. Very often witnesses will only provide a statement to one
31

H. Genn, Hard Bargaining: Out of Court Settlement in Personal Injury Actions (Oxford: Clarendon Press, 1987), 113 and 168.
Although claims for work injuries in the last four years have increased by a third, there are fewer today than when the Pearson Commission
reported in 1978. They have declined in relative importance and now account for only 7% of all claims whereas Pearson found that they constituted
45%. R. Lewis, “Industrial Injuries Compensation: Tort and Social Security Compared” (2017) 46 Industrial L.J. 445.
33
H. Genn, Hard Bargaining: Out of Court Settlement in Personal Injury Actions (Oxford: Clarendon Press, 1987), 61 and H. L. Ross, Settled Out
of Court: The Social Process of Insurance Claims Adjustment (Chicago: Aldine, 1970), 94.
32
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party and they feel once they’ve … done their job they’re reluctant to go through the same process
[again] … It also gives you a chance to have a look at any documents … and that’s been invaluable.
I’ve seen documents that the defence have claimed they’ve not had and you can say, ‘well, here they
are’, and the next thing you know, you’re getting an admission and you’re settling it.”EW20

3. Initial case preparation
A claimant solicitor stated his general philosophy was to prepare his caseload thoroughly from the start:
“We do prepare for trial from day one so our case is risk assessed on the basis that it will go to court.
We don’t take cases on the basis that hopefully they’ll settle.”EW6
Another solicitor who also specialised in catastrophic cases summarised what he described as his
“blockbuster” approach:
“We will get the best experts … to provide their reports. We will then get as much documentation
from the client as we can or other sources around losses … We will write a letter of claim early
obviously just to alert the other side and tell them what’s going on … but at some point before we
issue proceedings, we would normally send out a pretty major pack of stuff basically with the experts’
reports plus the schedule [of loss] plus a lot of supporting documentation plus an offer, usually …
You can only mediate or negotiate from a position of strength in my opinion, so you’ve got to show
that you know what you’re doing, [and that] you’ve got a really stonking great set of evidence to
back it up and that they’re in for a big fight if they want to take you on.”EW4
In response, a couple of defendants similarly suggested that, as soon as they received notice of a serious
injury, they would work hard to investigate the circumstances and make early preparation for litigation:
“We frontload investigations, so if we think that if a serious incident occurs at one of our client’s
premises, they would get us in at that stage in order that we can amass the best possible evidence, so
that in the event of a claim then we have the evidence to hand and witnesses’ memories haven’t
become jaded.”EW12
Another agreed with this approach and pointed to other advantages:
“By the time the case management directions come along, we can then be on the front foot, make a
[tactical offer] and we can start to try and keep the directions timetable as tight as possible … So it’s
that getting up to speed as quickly as possible for those cases that we want to fight in earnest to get
that competitive advantage against whoever we're up against.”EW18
These approaches contrast with the changed tactics now employed to deal with the mass of low value
cases such as those that enter the claims portal for speedy resolution:
“We used to spend a lot of time investigating cases and liability … Now we just chuck them straight
into the portal and see if the other side simply accept it.”EW6
Increasing costs pressures may not only limit the claims handler’s preparation of the case but also how
much is known about the accident and the effect that it has had:
“Frankly, the profession is being dumbed down. If you think a case is only worth £2–£3000, you
haven’t got the time to spend two hours with the client taking a detailed statement … It’s mitigating
against that kind of more thorough approach which ultimately helps you understand the case.”EW07
Similar pressures affect defendants although the use of modern technology can also reduce the amount
of work done compared to years ago:
2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

“For lower value claims … we can investigate more remotely—by email, by telephone, digital
photographs being sent to us—so the onsite investigation which was so much a feature of those claims
in the past is less so now … You can’t employ vastly experienced expensive lawyers to do the work,
so you have to get paralegals in …”EW11
Costs may also limit the quality of the experts now being used:
“I think it’s more of a factory line … [with] much higher use of GP experts rather than a traditional
consultant with lower level injuries, simply to keep the costs down and to be able to turn the cases
over …”EW20

Inflating costs
Defendants recognised that their opponents’ case preparation could be much influenced by whether they
could obtain costs for their work. A particular criticism of their opponents and the economic driver of
litigation was that unnecessary preparation was being carried out:
“The difference between us frontloading something and a claimant frontloading it is that ultimately
we’re going to get paid a fee by our insurance clients regardless, whereas on the claimant’s side of
the fence the reason that they are trying to push forward with production and generation of documents
that don’t need to be generated at a particular point within the procedure because they want us—or
rather our insurance clients—to pay for it ultimately.”EW18
Agreeing with this, another defendant said:
“I think some of … the main claimant firms’ … tactics are to make as much money as they possibly
can. All this rubbish about altruism is just that. They are commercial concerns and they look at each
case as a means via which they’re going to make as much money as possible and you can see that
with the bills of costs.”EW11
A few defendants were concerned that the value of some claims was being manipulated so as to gain
entry to the “multi-track” procedure where costs are more generous than those available under the “fast
track”:
“I think there is the potential for games to be played in that arena in order to get those cases out and
into the multi-track … I’ve seen … what I would call ‘creative’ schedules of loss … So you see items
of loss such as do-it-yourself and gardening claims on volume claims whereas, historically, they
would usually [only] have been seen in cases involving £100,000 plus where there are genuine serious
injuries that have impact on day to day living.”EW18
As an example of the high level of suspicion held by some, one defendant suggested that tactics might
be adopted to keep the claim out of the electronic portal and thus avoid the very low costs now awarded:
“If you have a hearing loss claim with more than one defendant or a disease claim with more than
one defendant, it’s excluded from the portal. So it’s in claimants’ interests to come up with more
than one defendant, and how do we know that they had a valid claim against two defendants? Are
they just saying that there are two potential defendants in order to come within the exclusions of the
portal?”EW12
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4. Gathering the evidence
Although many low value claims may be processed in a standard form manner and involve only limited
fact gathering, the evidence that may be relevant to larger claims is potentially very extensive. The following
offers just two examples of the tactical considerations that may then be relevant.
A solicitor stressed that in gathering statements in an employers’ liability case it was very important to
consider:
“… who you actually approach for your statements. If you go straight in there to a foreman, for
example, (unless that foreman may be a union steward, where very often you’ll get a different attitude
in terms of providing evidence) you know it’s going to forewarn potential defendants … If it is …
a trade union health and safety representative, … they’ve obviously got more scope to carry out that
initial investigation into key documents. So again, it can be finding out who is there, and who is able
to support, and who is able to look at the documents for you.”EW20
The use of filmed evidence was rare at the time Genn conducted her research and was not mentioned.
However, several of our interviewees discussed how important this evidence has become. In order to
discover how the accident occurred in the first place, there has been increasing use of closed-circuit
television and dashboard cameras. More traditionally, the tactical use of surveillance evidence has been
associated with covert attempts to discover the effects of the injury on the claimant’s mobility and way
of life. One solicitor specialising in catastrophic injury believed that:
“… on every single one of these cases that I have they will have surveillance. Whether they disclose
it or not, I don’t know.”EW9
Where surveillance indicated that the claimant’s disability was less than that alleged it could be challenged
by asking for disclosure of the complete film:
“We ask for the unedited version … because often [defendants] will have months and months’ worth
of footage which they will condense perhaps down into three or four hours’ worth … They will have
selected the worst parts to ensure that they’re contained within the footage. They haven’t necessarily
shown the client on a bad day.”EW14
The same lawyer also commissioned “day in the life” films of his clients to give a better indication of
the effects of injuries. This tactic was used by another lawyer to counter the evidence of a care expert:
“I had a case recently—a spinal injury. He was incomplete, so he could walk a little bit and they
were again trying to show … that his disabilities weren’t that bad. It was incredibly selective, and
they were saying things like … ‘oh he should get himself dressed.’ It took him about half an hour to
get his socks on, and we had a film of him putting his socks on.”EW9

5. Discovery and disclosure
Respondents recognised that knowledge of the rules relating to the disclosure of information was an
important civil procedure skill to acquire. One claimant solicitor explained what she did if defendants did
not comply fully with her request:
“I’ve also adopted a tactic saying ‘what documents do you have? Give me the full list now’, knowing
that I have some of them here. I wait for the list to come through and then send them off a copy and
say, ‘why didn’t you release this because it’s in your file?’ And that makes a massive difference in
terms of offers.”EW20
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However, the ability to obtain important information from opponents in a more informal way was also
noted together with the likelihood of gaining insights into the case from the more junior staff who now
deal with claims:34
“Let’s be honest, a good negotiator will ask questions of their opponent and … they might answer
something which gives you a tactical advantage. I think … owners of claimant personal injury law
firms know that when they push the work down [to paralegals] that you’re more likely, if you’re
inexperienced, to volunteer information that perhaps you ought not to be volunteering to give yourself
a tactical disadvantage.”EW18

6. Making offers to settle
The tactical considerations surrounding the making of offers can be complex. If an offer is made formally
via the court process—a “Part 36 offer”—and later is not bettered at trial it can considerably affect the
amount of costs borne by each side and ultimately the net payment made. The court can punish either
party for refusing an offer which in hindsight can be seen as reasonable. However, other less formal offers
may also be made in the course of negotiations and these may not have the same effect. In addition,
particular agreements can be reached both on quantum and liability issues, such as the extent of contributory
negligence. There are a variety of tactical considerations in making these different types of offer. Which
side should make the first approach? When should the offer be made? At what level should it be pitched?

a. Making the first approach
Traditionally defendants made the first approach35 and several told us that claimants were still reluctant
to be first to put a figure on the value of the claim:
“I think a lot of claimant solicitors work under the driver that they won’t make the first offer: they’ll
wait and see what’s offered, lest they should perhaps offer a sum to settle that maybe is too low.”EW13
This was characterised by a barrister as a “one way street problem” whereby:
“… claimants see it as positively their role not to respond [and] it’s the defendants’ role to settle the
case … That is a well-worn tradition that’s been going on with certain firms since time immemorial.
In other words, you know your offer’s right when they accept it or when they start to communicate
because normally they won’t.”EW5
A claimant lawyer agreed that defendants were more likely to make the first offer especially where
there was uncertainty about the full effects of the injury. He also noted that in more serious cases they
were now more ready to settle early:
“With multi track [cases the defendants] certainly seem keener to try and buy the cases off at an early
stage, whereas we won’t make an offer until we’ve got everything resolved and the injuries have
sorted themselves out … So we won’t be looking to make a part 36 offer generally for two or three
years but we will often find that we’ll have offers come into us from the other side which certainly
gets us thinking.”EW14
However, another claimant lawyer thought that defendants were less pro-active and could be slow to
respond:
34
H. Genn, Hard Bargaining: Out of Court Settlement in Personal Injury Actions (Oxford: Clarendon Press, 1987), 132 similarly found insurers
prepared to exploit situations where they were in direct contact with the other side.
35
T. Goriely, R. Moorhead and P. Abrams, More Civil Justice? The Impact of the Woolf Reforms on Pre-Action Behaviour (London: The Law
Society and the Civil Justice Council, 2002), 2.7, found around 2001 that defendants made the first offer in 85% of the cases in the study.
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“If we’re talking about pre-litigation work, I think that on the whole defendants are fairly reactive.
There are some insurers who will … make early offers—and this is mostly in relation to [road traffic
accident] work. Other than that they sit back and wait for you to do things really. So, if you don’t
accept that early offer, then they wait for the claimants to produce the evidence so they can value
it.”EW23
One type of early offer mentioned by this solicitor is the “pre-med offer”. These are offers made by
defendants very early in the proceedings, often immediately on receiving notice of a claim and before any
medical report has been obtained. They are pitched at a low level and are aimed at removing the nuisance
value of a small claim together with its potentially disproportionate legal and disbursement costs. Commonly
made in whiplash cases, these pre-med offers have been heavily criticised on the one hand as attempts to
buy off claims for derisory amounts36 and, on the other hand, as encouraging claims where injury is
non-existent and thus feeding a “compensation culture”.37
A claimant solicitor explained the difficulties posed when such offers were made before the extent of
injury had been assessed:
“We’re left trying to advise the clients on the reasonableness of an offer [and] … explaining to them
that … if there were any complications [in recovery from the injury] then there is a risk that you
could be under-settling the claim.”EW14
This solicitor also saw an advantage in certain circumstances in claimants making an early offer instead
of leaving the initiative to defendants:
“If we think there is going to be some contributory negligence, then generally we would like to get
in first and put the other side on the back foot with a liability offer.”EW14
This tactic could not be used when Genn conducted her study because then only defendants were allowed
to make a formal offer of payment into court.
A more recent development has occurred to relation to low value claims which is also having effect on
other negotiations:
“In the portal process it’s the claimant who takes the initiative of making the first offer … I think
that’s also led to a slight change of culture that defendants kind of half expect you to make the first
move now more these days than they used to.”EW7

b. Timing the offer to take advantage of claimant susceptibility
Several claimant solicitors noted that defendants were very prepared to make offers when they thought
there was financial need which might induce acceptance. One noted that an offer had been made shortly
before his client’s wedding, whilst several recognised a seasonal element to offers:
“From the end of October … right up until mid-December, we’ll have quite a few offers coming in,
just trying to tempt them to settle before Christmas.”EW14
Claimant lawyers also thought insurers would take advantage of other weaknesses in their clients’
backgrounds:
“If they’re unemployed, they may put forward a lower offer to try and tempt the client to settle. They
know the claimant may be in need of money, as opposed to a high earner.”EW28
36
J. Spencer, “Pre-med offers result in injustices” [2014] Law Soc. Gazette 11 March 2014, J. Hyde, “Insurers’ pre-med offers encourage opportunism”
[2015] Law Soc. Gazette, 18 May 2015. Contrast D. Fisher, “A defendant’s view of the unscrupulous activities of claimant lawyers” [2010] J.P.I.L.
231.
37
Ministry of Justice, Reducing the Number and Cost of Whiplash Claims: A Government Response to Consultation (October 2013) cm.8738.
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The weakness may not only be financial:
“If [the insurer] were to receive a psychological report which shows the impact that the claim is really
having on the client—they’ve been diagnosed with either stress or a depressive disorder as a result
of this and it’s clear in the report that the client just wants this case resolved—I wouldn’t be surprised
if we then received an offer very shortly after disclosing that. They’re really going to effectively
dangle that carrot in front of the client.”EW14
A defendant admitted he made use of weaknesses perceived in the claimant or the nature of the claim:
“I’m pretty sure that the vast majority of [claimants] have no intention of going anywhere near a
courtroom and just want what they can get. And often it’s not so much what they can get, it’s how
quickly they can get it. So I do think in the volume claims arena, say up to £50,000, I think that’s a
key factor and one which any decent defendant will try and exploit.”EW18

c. The combined damages and costs offer
Particular difficulties are caused when the defendant’s offer is one sum which is stated to include the
solicitor’s costs as well as the claimant’s damages. The best interests of the claimant may then not coincide
with those of the firm representing him. A barrister explained the potential conflict of interest:
“Sometimes they make damages and costs offer all in one, which isn’t a proper part 36 offer, but
there are inherent conflicts in the interests of the lawyers and the claimants: the lawyers want to get
paid, the claimant wants to get some damages. It’s not really the defendant’s interest as to how they
divvy up what they’re willing to pay them, so it’s quite difficult.”EW16
A defendant elaborated:
“I’ve certainly had claimant lawyers who will take those offers. How they deal with the conflict
internally, I don’t know. But if we say: ‘We’re prepared to offer you £15,000 and you could view
this as £2,500 compensation and £12,500 costs’ then in doing so you are … helping them out with
their potential conflict but it still means our client’s liability is restricted to £15,000.”EW2

d. The appropriate level of offer
The amount that should first be offered by either side to encourage settlement was another important
tactical aspect. A defendant noted that the claimant was in the best position to accurately assess the extent
of the injury and the true losses. He therefore was reluctant to make a reasonable offer at the beginning
of negotiations and instead saw the first figure as merely the start of a continuing process:
“The claimant knows the bottom-line, whereas for the defendant it’s more of a guessing game … I
tend to start negotiations at an incredibly low figure to try and tease out the bottom-line even though
some claimants might see our offer as an insulting offer … The whole point of negotiation is that
you go in as low as you can and the claimant’s going to go in as high as they can, and you meet
somewhere in the middle eventually.”EW22
A claimant lawyer noted the tendency for defendants to make low early offers but suggested they had
little effect:
“My experience is frankly that it’s never enough, so you feel quite confident that, when you do the
investigations, you’re going to come out with a figure that’s going to be more than they have
offered.”EW9

2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

LIABILITY

Strategies and Tactics in Litigating Personal Injury Claims: Tort Law in Action 127

LIABILITY

128

Journal of Personal Injury Law

He was supported by another solicitor who voiced her frustration at receiving a series of low offers:
“They come down with a ridiculous offer and they’ll only ever increase by very small increments.
You’re thinking … every letter I’m not getting paid for. I may as well issue it. And they say, ‘why
did you issue so soon?’ And the problem is … that the pressure will be to accept those low offers
when you’re on fixed costs.”EW10
Other defendants pitched their offers higher. In defending this practice one solicitor argued that making
more realistic offers could save costs in the long run:
“Ultimately, I don’t have any reservations about paying what the claim is worth, but no more …
There may be insurance companies that perhaps don’t like that approach but any payments in damages
where they might make savings by making ridiculously small offers, I can counter balance that by
showing them savings on costs by not making these arguments.”EW13

e. The formal offer under Pt 36
Making more formal offers under Pt 36 carries with it clearer costs consequences and gives rise to special
tactical issues. Again, some of these revolve around setting the offer at an appropriate level and making
it at the right time. One defendant thought:
“An effective Part 36 offer should always allow for a bit of fat because … no one wants to get it
wrong by a couple of hundred quid.”EW18
This lawyer also emphasised the importance of making the offer at the appropriate time:
“It’s all very well to do it at the eleventh hour at the door of the court but actually you’ve got no cost
benefit by doing that … So our philosophy has always been to make sure that we get fighting Part
36 offers in early … I certainly don’t advocate that you need to wait to have all of your evidence
lined up before you do that.”EW18
By contrast, another defendant was not in favour of early offers:
“I won’t make a Part 36 offer until I’m aware of the potential risk to the client … [when] we can say:
‘Well, we’ve quantified the case, we think your case is inflated, we’re prepared to offer this sum of
money’.”EW13
To encourage acceptance of these formal offers this defendant also made it clear what would be the
effects of refusal:
“I know there’s a mind-set with a lot of solicitors that you never accept the first offer given. But if
you put that offer to them and you give a reasoned approach as to how you’ve come to that offer [it
is more likely to be accepted] … When I make my Part 36 offer I will invariably couch it in terms
of: ‘if this offer is rejected, we want the following …’ I will [then] list all of the documents that we
want to get …”EW13

7. The game of poker
The course of negotiations has been likened to a card game. It can be marked by the exaggeration of a
client’s case and by the use of bluff to gain the desired position. Not everyone is good at this:
“I think people have difficulty in negotiating, particularly if they’re trying to drive a better deal than
they’ve actually got authority to drive. So, the poker player—there’s not a poker player in all of
us—some are better at it than others.”EW11
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Not all cards may be laid on the table immediately. Concessions may not readily be made if they could
be used later to forge a deal. A claimant lawyer recognised that some defendants were more prepared to
make concessions than others:
“Some defendants just say straightaway: ‘Fair enough, we’re guilty, let’s just concentrate on quantum.’
But others regard it as a negotiating tactic.”EW17
Similarly, the use of defences could vary. One lawyer suggested that he would always put in a defence
if there was any basis for doing so:
“You’re going to put the defence in and use it as a negotiating tool, even if you’ve got no intention
of actually taking it to trial.”EW2
Another defendant elaborated on the game of bluff involved:
“Even though we and our client may be aware that a case has no chance … the other side don’t
necessarily know that. Obviously, you have to call their bluff to a certain extent by saying that you’ve
got the strongest case possible but you understand the risks and you’re trying to get out of it if you
can. You try to sell it to them on the basis that a bird in the hand is worth more than two in the
bush.”EW22

8. Controlling the pace of negotiation
Another technique used to place pressure on the other side was to continually harass them into providing
various responses. A claimant lawyer noted that with the increasing number of claims:
“Everyone is overworked and understaffed on the defendant’s side and probably the claimant’s side
too. So if you’re always hurrying them … that rattles them and doesn’t let them take the case at their
own pace and deal with it as they want to.”EW17
A claimant lawyer complained of similarly being harried when the defendant made an offer that was
open for a very short period of time:
“I’ve had a brain injury case where I was given an offer and 24 hours to deal with it … They are
certainly using those different tactics out there to put a lot of pressure on … It means you’ve got to
be on top of it in terms of evaluations because sometimes you may have to react very very
quickly.”EW20
By contrast, a tactic also used was to wear down the other side by prolonging the litigation and being
generally obstructive. A claimant lawyer described this as the traditional approach:
“Standard litigation tactics [were] not giving much away; not admitting anything; not helping; not
cooperating in terms of joint instruction of experts in appropriate areas; and making you do all the
running for longer than might be necessary.”EW1
Although this lawyer thought these were old fashioned tactics and less in use today there are further
examples of the technique considered below.
Several interviewees from both sides complained about the difficulties caused by a particular aspect of
the uncooperative approach. This was where firms failed to communicate or respond to initiatives to settle
cases. A claimant lawyer noted that “some insurers just stonewall you hoping that you’ll go away”. A
defendant suggested that the majority of claimant firms were willing to negotiate but that a minority
refused to do so:
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“There is this one pattern which is: ‘We won’t speak to you. We won’t even answer the phone to
you. We won’t accept service by fax or email’ … There is a deliberately designed behaviour at that
end. I understand that in a fixed fee regime, you’ve only got time to do so much work and still make
a profit. But actually fixed fee work works best if you can get it resolved quickly. The firms that will
make money are the efficient firms, not the firms that won’t pick up a phone … I’ve been at meetings
where I’m the only person talking. I don’t like that. So I guess you develop strategies through the
years to try and deal with that sort of situation.”EW27
Another defendant thought that there was often ineffective communication not because of deliberate
obstruction, but because negotiations were being conducted with paralegals who were unable to make
decisions on the case. Negotiating with junior staff was said to be very different from dealing with the
experienced lawyers more commonly encountered in the past:
“They are clearly running [the case] off a [tick box] list … The minute you try and ring them and
speak to them, they will run like you’re walking in there with a Colt 45 or something. And it’s sad
in a way because more often than not I’m not trying to trip people up in that situation; I just want to
understand what’s going on. The days of being able to pick up the phone to an opponent and say,
‘look, there’s this case—what are we going to do about it?’ I’m afraid have gone in my view. You’ve
got so many firms now where … the individuals who are sort of my peers [are] stepping back from
the coalface and therefore very often you’re not dealing with them, you’re dealing with their
subordinate.”EW5
In order to get the attention of the other side this defendant solicitor also used particular tactics:
“You’re doing things to get it on the desk of the supervisor, so you pull something that’s going to
make your opponent go: ‘Oh My God!’, and refer it to their supervisor because you know that once
the supervisor looks at it, they’re going to go: ‘Right, I’ll see what he’s at’, and they’ll pick the phone
up … You do things to telescope the communication.”EW5
Tactics to get a response varied but usually involved taking the claim to a higher level. For example,
claimants might decide to go to the next litigation stage by issuing formal legal proceedings.
“It’s also quite a big step in defendants’ minds, I think, when you change from investigating to
actually issuing proceedings [when] it will almost certainly change … the type of case handler.”EW17
Similarly, either side might give up on trying to arrange an informal settlement and instead lodge a
formal offer. A claimant lawyer thought that if “Part 36 offer” was written in bold at the top of the
correspondence the words always produced a response:
“It’s possibly a psychological trigger to them or it’s in their case management systems as a trigger,
so they will always seem to treat those Part 36 offers more seriously than if you just do a ‘without
prejudice’ offer of some sort.”EW4

9. Making effective use of settlement meetings
Since Genn’s study the parties have been increasingly encouraged and sometimes judicially directed to
arrange a settlement meeting to help resolve matters.38 In particular, in cases of serious injury involving
claims for more than £100,000 a Joint Settlement Meeting (“JSM”) may be set up. Various tactical issues
then arise in relation to when such a meeting should be held, what should be negotiated and who should
be present. A claimant lawyer expressed her preference for using a JSM over other tactics:
38
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“Clients very often like it: they’re involved in the process but you’ve still got a little bit of arm’s
length … You tend to get more of the cards on the table [and] you get a better idea in terms of the
risks in your case because you have a dialogue. Part 36 doesn’t give you that dialogue and you have
to be careful what you put in letters as well whereas when you are at a JSM which is without prejudice
… You can be very open what you talk about. I think the parties tend to feel much happier. It always
gives them a bit of a taste of a court experience—that kind of drama—but without actually having
to go through it, because most clients do not want to go through a trial.”EW20
However, a defendant lawyer was especially cautious about agreeing to such a meeting late in the
proceedings:
“Inevitably because you’re in an adversarial environment both parties will want to be in the most
advantageous position going into a negotiation. If you are bluntly stupid enough to allow a JSM to
take place within 3 weeks of trial, they’re just going to walk in and whatever you offer, they’re going
to walk straight back out again because they’re at no risk whatsoever.”EW5
A claimant solicitor emotively saw especial advantage in his client being present at a JSM because his
view of the other side was that:
“I don’t think they have any emotion at all. They’re heartless basically, whatever they may say …
When we have these JSMs the last thing they want to do is meet our client just in case it tugs on their
heartstrings at all. I think that they generally view our clients as lead swingers and fraudsters who
are just laying it on, and they’re looking for that at every available opportunity. And I just think it
helps them sleep at nights because otherwise … ‘What did you do today, Daddy?’ ‘Oh, I just kept
some seriously injured man out of a couple of million pounds he was entitled to by hoodwinking the
system’.”EW9

10. A combative or conciliatory approach?
A follow up question asked respondents to consider whether they took a combative or conciliatory approach
to negotiations and the litigation process. In part this was prompted by Genn’s conclusions, discussed
above, favouring more aggression. The difficulties involved in relying upon interviewees’ self-labelling
in this way are clear,39 but the question did offer a way to discuss tactics in a more personal and challenging
context. Almost all the interviewees saw themselves as adopting a conciliatory approach and acting as
reasonable negotiators. However, underneath this façade it was apparent that some could be much more
aggressive than others and that their self-evaluation may not have reflected how they were seen by others.
This is revealed in several “combative” responses set out above as well as in the comments made below
when the lawyers were asked to explain why they considered themselves to be in one category or the
other. Most said that their approach depended on a variety of factors including, for example, the value
and type of case involved, the extent of provocation from the other side, and whether the parties were
previously known to one another. In particular, whether the opponent had a reputation for “being difficult”
was an important factor.

a. The conciliatory approach
This approach was reflected in a comment from a senior practitioner who had been involved in many very
high value cases:
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A. Boon, “Co-operation and Competition in Negotiation: The Handling of Civil Disputes and Transactions” (1994) 1 Int. J. of the Legal Profession

109.
2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

LIABILITY

Strategies and Tactics in Litigating Personal Injury Claims: Tort Law in Action 131

LIABILITY

132

Journal of Personal Injury Law

“Unfortunately you have to play a game and the game is that you start high, they start low, and you
gradually work towards some sort of compromise and you try and be nice to one another … At the
end of the day both of you want to settle it. I have had a case where we settled it over a cup of coffee
in Starbucks, and actually it’s the biggest case I’ve ever had.”EW9
This supports Dingwall’s argument discussed earlier that a combative approach is only used selectively
by the most experienced litigators, although it may also disguise the use of harder tactics for this solicitor
previously admitted preparing by using a “blockbuster” approach. At a lower level, another claimant
lawyer gave her reasons for being conciliatory:
“Most clients would rather settle sooner rather than later. Most people don’t want to go to court and
are frightened by the prospect. So if you can achieve a negotiated settlement which is in the right
bracket, the client will be happy … and if the defendant thinks they’ve saved something and they go
away happy, that’s fine too.”EW17
A defendant lawyer emphasised the importance of controlling costs as a reason for limiting any aggressive
approach:
“As a team, I don’t think we’re combative … I say to the clients, ‘For the sake of £5,000 you could
get shot of this now,’ and generally speaking they follow the economics.”EW12

b. The combative approach
A barrister noted:
“Some people litigate far more aggressively than others … They make life very difficult for their
opponents, don’t agree to extensions, and constantly make requests for specific disclosure.”EW16
Genn characterised the combative approach as involving rejection of first offers and the formal issuing
of legal proceedings, both of which have been discussed above. Other examples of combative strategies
include the techniques used to create a robust reputation and to prompt the other side into a making a
response. The timing and making of offers could also be seen at times as aggressive, as could certain court
applications such as seeking a default judgment or attempting to strike out a claim. A claimant lawyer
described what she called the “hardball” approach taken by some defendants by accusing them of:
“… dragging it out as long as possible, making it as difficult as possible and wearing the claimant
down. I used to work in defendant work and we used to get correspondence from a very big insurer
and our instructions would be ‘take your usual robust approach.’ So in other words you wear them
down because it gets to the point that a few years down the line, the claimant says: ‘I just can’t fight
over that last £20–30,000 anymore, I’ve just had a gutsful’.”EW20

c. Factors influencing which approach is employed
There could be many reasons for taking a more combative approach. As previously discussed, defendants
might be keen to avoid a reputation which might encourage more claims. Similarly, if fraud is suspected,
insurers are likely to direct their lawyers to take a very combative approach. The insurer interviewed
described such litigation as “hard and nasty”. A defendant lawyer agreed that in fraud cases:
“You can make life very, very difficult for the lawyers and for the claimant and just try and grind
people into submission.”EW16

2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

A more robust approach might also be dictated by the type of claim being made. For example, one
defendant was particularly concerned about the high costs claimed for the hire of replacement vehicles
following accidents:
“I certainly tend to employ that tactic with a lot of the credit hire firms because a lot of the time …
I consider a lot of the credit hire cases to be inflated and exaggerated … Sometimes, by taking a firm
stance, you’re more likely to get a result.”EW13
Both the problem of credit hire and the incidence of fraud have increased substantially since Genn’s
study.
By contrast, a much more co-operative approach was said to exist for clinical negligence claims. This
was partly because there might be more sympathy for such claimants and because the lawyers were more
likely to be part of a cohesive smaller group of practitioners who regularly came up against one another:
“[Clinical negligence] doesn’t have an aggressive feel to it that, say for example, professional
negligence in the solicitors’ world has … Clinical negligence still has a more old-fashioned approach
because I think people should genuinely care that there’s a person who feels that they’ve been injured
in that process … You don’t come across bitterness generally between the claimant and the defendant.
They’re both traumatised and that’s a different approach sometimes.”EW8
Even outside the clinical sphere, if the parties were in regular contact, their previous course of dealing
could help determine the approach taken:
“When you work in a local environment, you tend to know who the people are that you work with
on the same circuit. There are certain opponents out there who you know will work with you and be
very open. And you can have that sort of relationship with them as well because it’s to the benefit
of both parties.”EW20
The only legal executive interviewed found it easier to deal with other non-qualified lawyers rather
than solicitors:
“I find it’s often very amicable on the phone. I don’t know if that’s because by and large I’m not
dealing with solicitors. I’m dealing with people who work for insurance companies who probably
… won’t be formally qualified … I think solicitors are more adversarial.”EW21
Respondents agreed that this amicable approach was taken in settling most claims but that there were
firms and individuals who deviated from the norm:
“It gets really frustrating where you find a handler—perhaps one in every five or six cases—who
really takes a completely different approach to cases. There are certain defendant solicitors that …
the heart will sink a little bit just because we know that it’s not going to be a straightforward
case.”EW14
A few respondents emphasised that it was actions taken by opponents that were likely to be the cause
of aggressive responses and the relationship can then be soured into the future so that later litigants are
affected:
“I don’t like falling out with people, although I can be described as being quite difficult … Most
people get one opportunity not to fall out with me and then when they do fall out with me, it lasts …
If you’re going to be personally difficult about it, I’ve got a pretty able skillset on that as well.”EW5
Reciprocal treatment could also be reason for being more cooperative. This was because there was
concern about what may be done in response to any aggressive ploy:
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“I’ve always appreciated that as a defendant you are going to have fewer opportunities to stick the
boot in to the claimant’s solicitors than vice versa. So my approach is to be more cooperative than
combative.”EW11
This was echoed by another defendant lawyer who favoured that approach because:
“… you don’t know when you might need a favour from your opponent, so falling out with them is
never a good option … I’m absolutely certain that you get a better outcome if your opponent thinks
they’re winning.”EW18
Ultimately, cooperation was generally seen as a better tactic because being combative could be
counter-productive:
“You just end up with two people at loggerheads and you end up in court. It’s probably not much to
do with the claim at the end of the day, it’s just personalities. I’m not sure how that can be in your
client’s best interests really.”EW22
It has been suggested that psychological factors affect which negotiating style is followed,40 and this is
reflected in a very combative comment from a senior defendant lawyer:
“I come from a background of doing things that make me potentially quite combative. For instance,
I spent a lot of years doing martial arts. So in a way when you read around subjects like that, there’s
all kinds of pseudo philosophical stuff that gets transmitted into American corporate structures …
Therefore you can become very good at mind games … Yeah, you can do all the usual tricks …
There are a lot of claimant lawyers who seem to run things on the basis of: ‘This is a points exercise
and every time I get one over on you I will’. Now the difficulty with that situation is—as one of my
old bosses used to say to me—if you’re going to put the boot in, make damn sure your laces are done
up.”EW5

11. Going to trial
A final tactic examined was the readiness of the parties to go to trial. Respondents were asked what they
thought of the prospect. A majority of both claimant and defendant lawyers indicated that, although the
threat of going to trial could be used as a tactic, they were unhappy about their cases being determined
by a judge:
“Cases that go to trial are a bit of a failure of negotiation really because … you haven’t reached a
view, a convergence on what the real risks in the case are.”EW4
An experienced claimant lawyer summarised the reasons for his reluctance to go to court and pointed
to a difference in approach compared to 20 years ago:
“In the 90s I said you’ve got to be a trial lawyer … and now I’d very happily call myself a settlement
lawyer … I would far rather a sensible settlement than a trial because you don’t have any control
when you get to trial: witnesses say things you wouldn’t expect them to; claimants say something
differently; who knows what the judge is going to react like? I think it’s a lottery that I don’t need
to join.”EW6
An equally experienced claimant solicitor went on to highlight the loss of control he suffered if a case
went to trial:
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“The good claimant solicitor will control the case right the way through … You own a lot of the
evidence, you own the client, you own his medical records, you’ll own some of the witnesses … But
as soon as they say ‘all rise’ in court then you can’t control it anymore, and that’s the trouble.”EW7
Another agreed:
“In a period of 13 years, I’ve had 3 trials. But you ask yourself this—why would you want a total
stranger making a decision on a case that you know intimately when it’s a lottery in a courtroom?
Much as it would be lovely to have all the precedents that we want, actually we’re not doing this for
ourselves, we’re doing it for our clients and the best outcomes for our clients are probably not going
to be in a courtroom.”EW3
Lawyers from both sides were also concerned about the costs to which their clients could be subject if
they were not successful, especially as those costs could increase considerably in the event of trial.
By contrast two defendant lawyers were in favour of going before a judge. One enjoyed the excitement
and adrenalin produced at trial. The other saw a tactical advantage that might be gained over claimant
lawyers with high caseloads:
“I see myself as a trial lawyer because I think that’s one of the major advantages that defendants have
… I have not met a claimant lawyer who is a trial lawyer. And I don’t mean that as a criticism. Why
would you want to be a trial lawyer if you’re a claimant lawyer and you’ve got a cabinet full of 500
files, 480 of which you know will settle? What possible advantage does that skillset have to you?
None.”EW5

Conclusion
This article has revealed how strategic considerations are relevant throughout the period of a personal
injury claim. It gives voice to the views of solicitors and barristers and provides a different perspective
on the tort system from that usually encountered by academics. The practitioners’ views reflect the law
in action and, in particular, the pressures that they now face. The area of practice has developed considerably
since the few previous studies of litigation tactics were published. Although many features of negotiation
remain the same, others have been modified to accommodate the changing landscape.
Reasons for these changes are suggested here. In particular, it is argued that reform of the various ways
in which the claims industry is funded has led to a considerable increase in the number of actions brought
and has changed the way in which law firms and insurance companies are structured. This has affected
the way in which they negotiate. They have had to devise techniques to deal efficiently with large numbers
of claims. In addition, consolidation in the industry has led to the breakdown of traditional relationships
between negotiators: dealing with familiar local representatives of the other side is less common. By
contrast, the reputation of a law firm or insurance company now features more prominently and greater
care is taken to safeguard this during negotiation. Similarly, the standing of opponents is now tracked
much more carefully and tactics have been tailored to deal with a much wider range of firms and types
of claim compared to when the previous studies were published.
A major factor affecting the tactics used is whether costs are recoverable. Defendants complained of
claimants frontloading work in order to claim disproportionate rewards. They also thought that the value
of claims was being manipulated in order to avoid the fixed cost limits which played no part in the past.
Litigators recognised that renewed emphasis on costs being proportionate to the value of claim limited
their room to manoeuvre. They suggested that cases now were less well prepared and that they were less
familiar with the details especially where minor injuries were involved. Where low value claims were
made which fell within the “claims portal” there might be little investigation of the accident at all. By
contrast, in more serious claims the need to present a strong evidential case remained as important as ever.
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Contrary to previous studies, there was evidence in the survey that it was claimants who enjoyed the
initial tactical advantage. This was because they were able to prepare their cases thoroughly before giving
defendants first notice of the claim. Although there was much support for the traditional view that it was
for defendants to make the first offer, it was suggested that this culture is beginning to change partly
because claimants are now expected to take the initiative in smaller claims. Earlier studies emphasised
that defendants could take advantage of various weaknesses in both claimants and their lawyers and this
was further illustrated here. There has always been disagreement concerning the appropriate level at which
an offer should first be made. However, the earlier studies did not discuss two types of offer now being
made by defendants: the “pre-med” attempt to dispose of a claim at a very early stage, and the combined
offer which does not differentiate costs from damages.
It has always been important to get information from the other side so as to be better able to evaluate
the strength of the case. However, the deskilling of the industry in recent years has resulted in many cases
now being dealt with by paralegals. More experienced litigators may more easily take advantage of their
junior opponents by inducing them to reveal more of their case than they should. To counteract this, junior
staff may be instructed to avoid entering into dialogue because they lack authority or wider understanding
of the issues. This has led to the use of various tactics to gain access to more senior lawyers who are in a
position to make the decisions needed on a case. The channels of communication have been restricted by
the more impersonal arrangements which characterise the way in which many firms now operate. Techniques
have therefore been developed to counter this.
Although the traditional defence tactic of delay was noted in the survey as part of a strategy to wear
down the other side, it did not figure prominently. More widely recognised was the need to dispose of
claims quickly and at low cost. Harrying the other side into a favourable settlement where it is suspected
that they are already under pressure of work is a traditional strategy. However, there may now be more
opportunity to use this tactic because of increasing pressures resulting from the need to process bulk
claims. When considering whether it was better to adopt such a combative approach or to be more
conciliatory there was evidence in the survey to support Dingwall’s view that experienced litigators are
selective in the techniques they employ. Interviewees discussed the difficulties that could be caused by
the more aggressive approach advocated by Genn.
Overall, the experience of those in practice clearly reveals that the resolution of claims is not determined
only by the rules of tort but is affected by many other factors and, among these, the tactical skill of the
litigator can be key. In response to the changing structure of personal injury litigation these negotiation
tactics continue to develop. They are an integral component of a bureaucratic institutional regime presently
dominated by concerns about costs and efficiency. The picture of litigation painted here runs counter to
the misleading image of individualised court-based justice that is often portrayed as the defining
characteristic of tort law.
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*

European Union; Insurance claims; Insurance premiums; Motor insurance; Personal injury claims;
Whiplash injury
Motor insurers have long sought to present Britain as the “whiplash capital of Europe”. This narrative has
been used by the insurance industry to justify reform to the personal injury claims process, and the higher
insurance premiums they charge their customers. The Association of British Insurers’ (“ABI”), for example,
argue that “UK motorists pay some of the highest premiums in the EU” because of the level of minor soft
tissue injury claims in Britain.1
Analysis undertaken by Professor Oliphant has demonstrated that this narrative is “entirely lacking in
substance”. The two pieces of research routinely referred to by the ABI to justify claims that the UK is
the “whiplash capital of Europe” have methodological flaws and lack independence.2 Furthermore, neither
piece of research supports the fundamental argument that personal injury claims reform is necessary
because such claims are responsible for pushing the cost of car insurance above levels seen in neighbouring
European economies. Instead, the ABI has used these studies to narrowly focus on measuring whiplash
claims as a percentage of all motor personal injury claims. On its own, this measure does not allow you
to compare the number or cost of motor related personal injury claims in different European economies.3
Despite the lack of credible evidence to support the insurance industry’s narrative, the presentation of
the UK as an anomaly in terms of personal injury motor claims has been accepted by the Government.
The Secretary of State for Justice has stated that plans for a higher small claims limit for motor personal
injury claims can be justified because the UK’s “problem” with these claims causes increased motor
insurance premiums. According to the Secretary of State, this “problem” is “not something that is seen
in other comparable advanced economies”.4 This mirrors the insurance industry’s fundamental argument.
This article will build on previous research which has discredited claims that the UK is the “whiplash
capital of Europe”. Using insurer data, it will show that comparisons with neighbouring European economies
do not support arguments that the “problem” of higher car insurance premiums in the UK is caused by
personal injury claims:
•

Insurer data suggests that the level of spending in the UK on motor-related personal injury
claims is likely to be among the lowest of the major EU economies.
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•

•

There is a very close relationship between the amount spent by motor insurers on personal
injury claims and public spending on injured people. In countries where insurer spend on
bodily injury claims is lower, public spending on injured people is higher.
Taking into account the level of such public spending in the UK, the amount spent by motor
insurers on personal injury claims is below what you would expect. This is despite the fact
that the UK has an injury rate from road traffic accidents which is above the European
average.

Estimating bodily injury claims expenditure
In order to compare the UK’s spend on motor-related bodily injury claims with the rest of Europe, the
cost of these claims in neighbouring economies needed to be estimated. This is because, unlike in the UK
where the ABI publishes data on motor-related bodily injury claims expenditure, no data on such expenditure
for other European countries is currently available.
However, Insurance Europe, an umbrella organisation whose members include insurance trade
associations from across Europe, publishes a range of data on the cost of motor claims in Europe. This
data includes:
•
•
•

The total amount paid out in motor claims in different European economies.5
Europe-wide motor third party liability (“MTPL”) claims expenditure. MTPL claims
expenditure accounts for 56% of all motor claims expenditure in Europe.6
Bodily injury claims expenditure as a percentage of MTPL claims expenditure in different
European economies.7

Taken together this data was used to estimate the annual cost of motor-related bodily injury claims in
the following economies:8
•
•
•
•
•
•
•
•

Belgium;
Finland;
France;
Germany;
Italy;
Norway;
Spain; and
Sweden.

These estimates were then converted from Euros into US dollars,9 in order to measure how much each
country spends on motor-related bodily injury claims as a percentage of their gross domestic product
(“GDP”).10 This measure allows the cost of claims in different countries to be fairly compared by taking
into account variations in the size of different national economies.

5

Insurance Europe, Motor claims by country, August 2016 at https://www.insuranceeurope.eu/insurancedata [accessed 22 December 2017].
Insurance Europe, European Motor Insurance Markets Addendum, June 2016, pp.3–4.
7
Insurance Europe, European Motor Insurance Markets, November 2015, p.33.
8
For each dataset (e.g. motor claims paid out), data covering the latest available year was used to produce estimates. MTPL claims expenditure was
calculated on the assumption that it accounts for 56% of total motor claims expenditure in each country (i.e. estimated MTPL claims expenditure =
56% of the total amount paid out in motor claims). The cost of motor-related bodily injury claims was then calculated using data on what percentage
of MTPL claims expenditure in each country relates to bodily injury claims. All figures used to produce these estimates can be found within the
appendix.
9
An exchange rate of €1 = $1.10656 was used. According to OFX this was the average euro to US dollar exchange rate in the year ending 31
December 2016. See https://www.ofx.com/en-gb/forex-news/historical-exchange-rates/yearly-average-rates/ [accessed 22 December 2017].
10
GDP measures the total value of goods produced and services provided in a country. 2016 GDP figures (current US$) for each country were
sourced from the World Bank. See https://data.worldbank.org/indicator/NY.GDP.MKTP.CD [accessed 22 December 2017].
6
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The cost of motor-related bodily injury claims in the UK did not need to be estimated, as Britain’s ABI
already produces figures on the annual cost to motor insurers of settled bodily injury claims.11 This
expenditure was converted into US dollars and measured as a percentage of the UK’s GDP, allowing the
UK’s expenditure to be compared with the neighbouring European economies for which estimates were
produced.
Each country’s spend on motor-related bodily injury insurance claims was then compared with their
public spending on benefits and services for sick, injured and disabled people. This allowed the correlation
between insurer and public spend on injured people to be measured. Data on each country’s level of public
spending was derived from the Organisation for Economic Co-operation and Development (“OECD”).12

Results
The ABI’s data shows that the UK’s expenditure on motor-related bodily injury claims, at £3.6 billion in
2016, represents 0.19% of its GDP.13 By way of comparison, total healthcare expenditure in the UK is
close to 10% of GDP,14 while spending on overseas aid represents 0.7% of national income.15
When this ABI data is compared with the estimated expenditure of other European economies, the UK’s
expenditure on motor-related bodily injury claims is found to be the second lowest of the EU’s five largest
Member States.16 Table 1 shows that such expenditure ranges from 0.26% of GDP in Italy and 0.25% in
France to 0.16% of GDP in Germany. The significantly higher level of expenditure in France when
compared to the UK is particularly striking, as much of the “whiplash capital” narrative is built around
comparisons between the two countries.17

Table 1: Cost of motor-related bodily injury claims as a percentage of GDP, estimate based on ABI/
Insurance Europe data
11
Association of British Insurers, Motor Insurance Claims 2017 Q3, December 2017 at https://www.abi.org.uk/data-and-resources/industry-data
/industry-data-and-subscriptions/ [accessed 22 December 2017].
12
Organisation for Economic Co-operation and Development (OECD) Social Expenditure Database. Such spending is referred to as “incapacity”
spending. Data extracted from http://stats.oecd.org/Index.aspx?datasetcode=SOCX_AGG# [accessed 22 December 2017].
13
Association of British Insurers, Motor Insurance Claims 2017 Q3, December 2017 at https://www.abi.org.uk/data-and-resources/industry-data
/industry-data-and-subscriptions/ [accessed 22 December 2017].
14
Office for National Statistics, UK Health Accounts: 2015, April 2017 at https://www.ons.gov.uk/peoplepopulationandcommunity/healthandsocialcare
/healthcaresystem/bulletins/ukhealthaccounts/2015 [accessed 22 December 2017].
15
C. Morris, “Reality Check: How much does the UK spend on overseas aid?” BBC News April 2017 at http://www.bbc.co.uk/news/uk-politics
-39658907 [accessed 22 December 2017].
16
Once differences in the size of each national economy are accounted for.
17
See, e.g. J. Denton, “‘Crash for cash’ compensation culture: 80% of UK’s car insurance claims are for whiplash compared to 3% in France” This
is Money September 2016.
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These results suggest that UK’s higher car insurance premiums cannot be explained by its level of
spending on personal injury claims. This conclusion is supported by previous analysis, which has
demonstrated that recent increases in UK car insurance premiums are not the result of such claims. Table
two shows that between 2013 and 2016 the average UK motor premium increased by 8%, despite a 13%
fall in the cost of motor-related bodily injury claims.18
European comparisons, and analysis of changes in UK motor insurance premiums and bodily injury
costs, therefore challenge the fundamental argument for the Government’s “whiplash” reforms. Britain’s
“problem” of high motor insurance premiums is clearly not caused by personal injury claims.

Table 2: UK Cost of motor related bodily injury claims, UK average motor insurance premium
(base=2013)

Correlation between insurer and public spending
Table 3 shows how, in each of the nine economies examined, the estimated amount spent by motor insurers
on personal injury claims compares to public spending on benefits and services for sick, injured and
disabled people.19 In essence, there is an extremely strong negative correlation between this insurer and
public expenditure.20 In countries where motor insurer spending on bodily injury claims is lower, public
spending on benefits and services for sick, injured and disabled people is higher.
Of the nine economies examined, Sweden has the lowest level of motor insurer expenditure, but the
highest level of public spending. Swedish motor insurer expenditure on bodily injury claims is estimated
to amount to just 0.029% of its GDP. Public spending on benefits and services for sick, injured and disabled
people is 4.254% of GDP.
This is in contrast to both Italy and France, where insurer expenditure on motor-related bodily injury
claims is estimated to represent just under 0.26% of GDP—the highest of the nine economies examined.
18
Association of Personal Injury Lawyers, Written evidence from the Association of Personal Injury Lawyers, October 2017 at https://www.parliament
.uk/business/committees/committees-a-z/commons-select/justice-committee/inquiries/parliament-2017/pre-legislative-scrutiny-17-19/publications/
[accessed 22 December 2017].
19
Table 1 provides the estimated bodily injury (motor) claims expenditure in the EU’s five largest Member States. Estimates were also produced
for Belgium, Finland, Norway and Sweden; see Table 3.
20
The Pearson product-moment correlation coefficient was used to measure the strength of the relationship between the two sets of data (i.e. estimated
motor insurer spend on bodily injury claims as a percentage of GDP and public spending on benefits and services for sick, injured and disabled people
as a percentage of GDP). The stronger the association between two sets of data, the closer the correlation coefficient will be to -1 or 1; a measure
between -0.5 and -1 is generally regarded to demonstrate a strong negative relationship. In this case the correlation coefficient of the two sets of data
equals -0.905, indicating a very strong negative relationship.
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However, both countries record the lowest levels of public spending on benefits and services for sick,
injured and disabled people, at 1.7% of GDP.
The results of this analysis also suggest that the amount spent by motor insurers on personal injury
claims in the UK is below what would be expected, given its level of public spending on injured people.
This is demonstrated by UK’s position below the trend line in Table 3.21

Table 3: Motor insurer spending on bodily injury claims and public spending on benefits and services
for sick, injured and disabled people

Country

Estimated motor insurer spending Public spending on incapacity as % of GDP22
on bodily injury claims as a % GDP

Italy

0.258

1.719

France

0.254

1.714

Spain

0.224

2.539

UK

0.187

1.974

Germany

0.157

2.055

Belgium

0.114

2.898

Finland

0.106

3.827

Norway

0.083

3.69

Sweden

0.029

4.254

Given this relationship between insurer and public expenditure on injured people, it seems likely that
higher levels of public spending essentially “compensates” for lower insurer expenditure. In economies
like Sweden, with low levels of insurer expenditure but high levels of public spending, it is reasonable to
assume that an injured person’s needs are largely addressed through benefits and services financed by the
public, instead of the at-fault insurer. Indeed, the Swedish system of “traffic insurance” was designed to
21
This trend line shows how public spending on benefits and services for sick, injured and disabled people as a percentage of GDP tends to increase
as estimated insurer expenditure on motor-related bodily injury claims falls.
22
Organisation for Economic Co-operation and Development (OECD) Social Expenditure Database. Such spending is referred to as “incapacity”
spending. Data extracted from http://stats.oecd.org/Index.aspx?datasetcode=SOCX_AGG# [accessed 22 December 2017]. Data for latest available
year used.
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merely supplement Government administered social insurance, and motor insurers are not responsible for
bearing the full expense for loss of income.23 Vice versa, in economies like Italy, France and the UK, the
balance of insurer and public spending suggests that the insurer is largely responsible for addressing the
needs of individuals injured in road traffic accidents.
These findings therefore raise important philosophical questions about who in society should be
responsible for addressing the needs of people injured as a result of negligence. Motor insurers in the UK
are currently supporting policy changes which would reduce their liabilities in cases where one of their
policy holders is responsible for injuring a third party. An increased discount rate and the introduction of
fixed levels of compensation for certain motor injury claims, both being lobbied for by the ABI, will
reduce the amount paid out by motor insurers to injured individuals.24 As a result, the introduction of these
changes is likely to move the UK closer to the balance seen in economies like Belgium, where insurer
expenditure is lower but public spending is higher. In essence, this analysis shows that the reforms supported
by the ABI are likely to transfer financial responsibility for those injured in road traffic accidents from
the at-fault insurer to the wider public.
Such change is unlikely to have public support. Opinion polling commissioned by APIL demonstrates
that, where individuals are injured as a result of a car accident which wasn’t their fault, the public supports
a model where the at-fault insurer bears sole responsibility for addressing the injured person’s needs.
According to this polling, 64% of British adults think that only the insurance company of the person who
caused the accident should be responsible for funding the injured person’s care, treatment and rehabilitation.
Under a quarter (24%) think that the injured person’s care, treatment and rehabilitation should be funded
through a combination of insurer and Government spend. Furthermore, 61% of premium holders would
prefer to pay more for car insurance if it meant that, if seriously injured, they received compensation which
covered all their care and medical expenses.25

The safest roads in Europe?
The number of people injured in road traffic accidents is another factor which is likely to play an important
role in determining the cost of motor-related bodily injury claims in different economies. Countries with
a higher number of road traffic injuries are likely to experience a greater number of personal injury claims.
As a result, the total cost of claims in these countries is likely to be higher. Vice versa, countries with a
lower number of road traffic injuries are likely to produce less claims and have lower total claim costs.
While the insurance industry regularly argues that Britain has some of the safest roads in Europe, these
claims are based on the number of fatal road accident injuries.26 However, such injuries represent a tiny
fraction of all casualties arising from road traffic accidents. In 2016, 1,792 people were killed in reported
road traffic accidents in Great Britain. In comparison, the Department for Transport estimates that, every
year, 670,000 people suffer non-fatal injuries in road traffic accidents.27 As a result, the insurance industry’s
claims about the comparative safety of British roads are based on approximately 0.3% of all casualties
arising from road traffic accidents.
Analysis of data published by the European Commission, and covering road accident injuries in general,
suggests that the UK has a road accident injury rate which is above the EU average. According this data,
for every 100,000 people in the EU, 284 were injured in road accidents in 2015. In comparison, for every
23
Swedish Motor Insurers, The Swedish Traffic Damage Act, March 2011 at https://rf.gov.pl/files/3106__5149____Nowoczesne_rozwiazania_w
_zakresie_kompensacji_szkod_komunikacyjnych_____Warszawa__21_marca_2011_r_.pdf [accessed 22 December 2017].
24
See, e.g. https://www.abi.org.uk/news/news-articles/2017/12/rising-motor-insurance-claims-costs-in-the-third-quarter-put-more-pressure-on
-motor-insurance-premiums/ [accessed 22 December 2017].
25
YouGov opinion polling commissioned by APIL. Total sample size was 2,034 adults, filtered down to 1,367 of the target sample (all GB adults
with a full driving license and current car insurance). Fieldwork was undertaken 26–27 July 2017. The survey was carried out online. The figures have
been weighted and are representative of all GB adults (aged 18+).
26
See, e.g. https://www.greenflag.com/advice/driving/europe/safest-countries [accessed 22 December 2017].
27
Department for Transport, Reported road casualties in Great Britain: 2016 annual report, September 2017.
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100,000 people in the UK, 326 were injured in road accidents. In essence, this evidence, covering a much
wider set of injuries and accidents than the fatal injury data relied upon by the insurance industry, suggests
that Britain’s roads are far from the safest in Europe. It therefore seems that the UK’s low level of public
and insurer expenditure on injured people cannot be explained by the safety of its roads.28
Table 4: Number of road accident injuries in 2015, European Commission
Country

Road injuries29

Population30

Road injuries per 100,000
people

Austria

47,336

8,576,261

551.94

Germany

393,432

81,197,537

484.54

Belgium

52,571

11,237,274

467.83

Slovenia

8,709

2,062,874

422.18

Italy

246,920

60,795,612

406.15

Portugal

40,956

10,374,822

394.76

Croatia

15,024

4,225,316

355.57

United Kingdom

211,674

64,875,165

326.28

Malta

1,395

429,344

324.91

Spain

134,455

46,449,565

289.46

Czech Republic

26,892

10,538,275

255.18

Luxembourg

1,348

562,958

239.45

Latvia

4,566

1,986,096

229.90

Hungary

20,899

9,855,571

212.05

Sweden

19,643

9,747,355

201.52

Romania

36,807

19,870,647

185.23

Ireland

7,071

4,628,949

152.76

Estonia

1,758

1,314,870

133.70

Greece

14,034

10,858,018

129.25

Bulgaria

8,971

7,202,198

124.56

Slovak Republic

6,749

5,421,349

124.49

Lithuania

3,594

2,921,262

123.03

Netherlands

20,268

16,900,726

119.92

Finland

6,385

5,471,753

116.69

Cyprus

947

847,008

111.81

France

70,774

66,488,186

106.45

Poland

39,778

38,005,614

104.66

28
Taking into account the level of public spending on injured people in the UK, the amount spent by motor insurers on UK personal injury claims
is below what would be expected. See Table 3.
29
European Commission, Road safety evolution in the EU, November 2016 at https://ec.europa.eu/transport/road_safety/sites/roadsafety/files/pdf
/observatory/historical_evol.pdf [accessed 22 December 2017]. The OECD also publishes data on the number of people injured in road accidents in
different countries. Like the data published by the European Commission, this shows that the UK has a road accident injury rate which is above the
European average. See http://stats.oecd.org/BrandedView.aspx?oecd_bv_id=trsprt-data-en&doi=g2g55585-en [accessed 22 December 2017].
30
Eurostat, population on 1 January 2015. Data extracted from http://ec.europa.eu/eurostat/tgm/table.do?tab=table&init=1&plugin=1&language
=en&pcode=tps00001 [accessed 22 December 2017].
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Country

Road injuries29

Population30

Road injuries per 100,000
people

Denmark

3,156

5,659,715

55.76

EU 28 total

1,446,112

508,504,320

284.39

Conclusion
While the ABI acknowledge that UK motorists pay some of the highest premiums in the EU,31 this
“problem” cannot be explained by the cost of personal injury claims. Indeed, insurance industry data
suggests that motor insurer expenditure on personal injury claims in the UK is the second lowest of the
five largest European economies.32
Despite the lack of evidence to support claims that the UK is the “whiplash capital” of Europe, it remains
a powerful narrative which has been employed by the insurance industry to justify increases to insurance
premiums, and reform to personal injury law. The way this narrative has dominated discussion about car
insurance claims has meant that an evidence-based policy debate about how to address the “problem” of
high car insurance premiums has not been conducted.
While the Government’s policies to address this problem have focused on motor personal injury claims,
which have been falling in cost since 2013, it has ignored the fundamental causes of increased premiums.
This includes vehicle damage claims, which increased in cost by 10% between 2014 and 2016, when they
outstripped the cost of bodily injury claims.33 The way repairs are carried out is likely to have contributed
to these increased costs, with at fault insurers charged the retail rate for repairs, rather than the actual
lower cost charged by non-fault insurers’ repair networks,34
The behaviour of insurers is also contributing to rising car insurance premiums. In July 2017, the Daily
Telegraph established that insurers were using secret deals to “grossly inflate repair bills”.35 This followed
a 2014 Competition and Markets Authority (“CMA”) study which found that motor insurers’ own practices
result in excessive costs and increased motor insurance premiums. These practices are focused on “earning
a rent” from the control of claims through, for example, referral fees, rather than simply offering a low
price and good quality service. According to the CMA, the practices it identified cost premium holders
about £110 million every year.36
The UK’s “problem” of high car insurance premiums will only be addressed when policies are introduced
which deal with these fundamental causes of rising premiums.

29
European Commission, Road safety evolution in the EU, November 2016 at https://ec.europa.eu/transport/road_safety/sites/roadsafety/files/pdf
/observatory/historical_evol.pdf [accessed 22 December 2017]. The OECD also publishes data on the number of people injured in road accidents in
different countries. Like the data published by the European Commission, this shows that the UK has a road accident injury rate which is above the
European average. See http://stats.oecd.org/BrandedView.aspx?oecd_bv_id=trsprt-data-en&doi=g2g55585-en [accessed 22 December 2017].
30
Eurostat, population on 1 January 2015. Data extracted from http://ec.europa.eu/eurostat/tgm/table.do?tab=table&init=1&plugin=1&language
=en&pcode=tps00001 [accessed 22 December 2017].
31
Association of British Insurers (ABI), “ABI Response To Reforming The Soft Tissue Injury (‘Whiplash’) Claims Process” January 2017 p.7.
32
See Table 1.
33
Association of British Insurers, “Motor Insurance Claims 2017 Q1” May 2017.
34
S. Black and R. Treen, “Update from the Third Party Working Party” Institute and Faculty of Actuaries, September 2016 at http://docplayer.net
/amp/56596037-Update-from-the-third-party-working-party-simon-black-and-robert-treen.html [accessed 22 December 2017].
35
K. Morley, “Telegraph investigation: Drivers overcharged for motor insurance as firms use secret deals to inflate repair costs by up to 100pc” The
Daily Telegraph July 2017 at http://www.telegraph.co.uk/news/2017/07/30/telegraph-investigation-drivers-overcharged-motor-insurance/ [accessed
22 December 2017].
36
Competition & Markets Authority, Private motor insurance market investigation: Final report, September 2014.
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Appendix
Table 5: Data used to estimate annual expenditure on motor-related bodily injury claims
Country Motor claims E s t i m a t e d
paid, € (A)37 annual MTPL claims expenditure, €
(B)38

Bodily inj u r y
claims expenditure
as a % of
M T P L
claims expenditure
(C)39

Estimated annual motor bodily
injury claims
expenditure, €
(D)40

Estimated annu- GDP, US$ (F)42
al motor bodily
injury claims
e x p e n d i t u re ,
US$ (E)41

Estimated
motor bodily
injury claims
expenditure
as a percentage of GDP
(G)43

Italy

12,842,000,000 7,191,520,000 60

4,314,912,000

4,774,709,023

1,849,970,464,192

0.26%

France

16,850,000,000 9,436,000,000 60

5,661,600,000

6,264,900,096

2,465,453,975,282

0.25%

Spain

7,424,000,000 4,157,440,000 60

2,494,464,000

2,760,274,084

1,232,088,185,030

0.22%

United
Kingdom

4,424,128,62644 4,895,563,772

2,618,885,692,029

0.19%

G e r - 21,900,000,000 12,264,000,000 40
many

4,905,600,000

5,428,340,736

3,466,756,880,461

0.16%

Belgium 2,146,000,000 1,201,760,000 40

480,704,000

531,927,818

466,365,727,354

0.11%

Finland

1,012,000,000 566,720,000

40

226,688,000

250,843,873

236,785,046,711

0.11%

Norway 1,245,000,000 697,200,000

40

278,880,000

308,597,453

370,556,666,667

0.08%

2,369,000,000 1,326,640,000 10

132,664,000

146,800,676

510,999,796,582

0.03%

Sweden

37
Insurance Europe, “Motor claims paid by country” August 2016 at https://www.insuranceeurope.eu/node/4311 [accessed 22 December 2017].
Data for the latest available year was used to produce estimates.
38
MTPL claims expenditure was calculated on the assumption that it accounts for 56% of total motor claims expenditure in each country (i.e. estimated MTPL claims expenditure = 56% of motor claims paid). According to Insurance Europe, total motor claims expenditure in 2014 equalled €92.4
billion, of which €51.8 billion (56%) was MTPL claims expenditure. See Insurance Europe, “European Motor Insurance Markets Addendum” June
2016, pp.3–4.
39
Insurance Europe, “European Motor Insurance Markets” November 2015, p.33. Data for the latest available year was used to produce estimates.
40
D = bodily injury claims expenditure as a percentage of estimated MTPL claims expenditure (B). For example, estimated motor bodily injury
claims expenditure in Italy equals 60% of estimated MTPL claims expenditure.
41
An exchange rate of €1 = $1.10656 was used. According to OFX this was the average euro to US dollar exchange rate in the year ending 31 December 2016. See https://www.ofx.com/en-gb/forex-news/historical-exchange-rates/yearly-average-rates/ [accessed 22 December 2017].
42
2016 GDP figures (current US$) for each country were sourced from the World Bank. See https://data.worldbank.org/indicator/NY.GDP.MKTP
.CD [accessed 22 December 2017].
43
G = E/F.
44
According to the Association of British Insurers, in the UK bodily injury claims settled by motor insurers in 2016 cost £3,612,025,987. See Association of British Insurers, “Motor Insurance Claims 2017 Q3” December 2017 at https://www.abi.org.uk/data-and-resources/industry-data/industry
-data-and-subscriptions/ [accessed 22 December 2017]. An exchange rate of £1 = € 1.224833 was used. According to OFX this was the average pound
to euro exchange rate in the year ending 31 December 2016. See https://www.ofx.com/en-gb/forex-news/historical-exchange-rates/yearly-averagerates/ [accessed 22 December 2017].
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Abstract
On 26 April 2017, the Hillsborough Inquiry concluded that 96 Liverpool fans were unlawfully killed and
that police and emergency services were negligent. The Hillsborough Disaster on 15 April 1989, remains
the most serious tragedy to date in UK sporting history. Its legacy is that thousands of survivors experienced
physical injury and/or long-term psychological trauma and harm. Many survivors encounter Post-Traumatic
Stress Disorder (“PTSD”), a significant mental health issue that has a pervasive impact in levels of
functioning and generates high levels of distress. This paper will explore the key features of PTSD, it’s
neurobiological underpinnings and consider safe, effective, efficient and empirically validated psychological
treatment interventions. One evidence-based treatment intervention, EMDR Therapy, will be outlined
demonstrating the core elements of the psychotherapeutic approach, mechanisms of action and its
subsequent application with a Hillsborough survivor who sought psychological treatment for the first
time, 26 years after the disaster. Furthermore, the paper will provide a context as to why personal injury
lawyers need to be conversant with psychological trauma, PTSD, core symptoms, maintenance factors
and possible treatment interventions.

Introduction
Adam Banks, and his four friends, were spectators at the FA Cup semi-final between Liverpool FC and
Nottingham Forest FC at Hillsborough Stadium, Sheffield on 15 April 1989. Over-crowding on the
Leppings Lanes End terraces led to fatal crushing amongst Liverpool fans. Ninety-six people lost their
lives that day, with an estimated 766 injured.1 On 26 April 2017, the longest case heard by a jury in British
legal history, concluded Liverpool fans to have been “unlawfully killed” and that the Police and Emergency
Services were criminally negligent. The Hillsborough Disaster remains the most serious tragedy to date
in UK sporting history. Its legacy is that thousands of survivors experienced physical injury and/or long-term
psychological trauma and harm. For some, including Adam, the Hillsborough disaster continued to haunt
survivor’s lives with pervasive trauma symptoms. It took 27 years before Adam eventually sought out
*
University of Worcester, Institute of Health & Society, Psychology, Henwick Grove, Worcester, WR2 6AJ; Tel: +44 1905 542443; Email:
d.farrell@worc.ac.uk. Dr Derek Farrell is a Principal Lecturer in Psychology, an EMDR Therapy Europe Accredited Trainer and Consultant, a Chartered
Psychologist with the British Psychological Society, and an Accredited Psychotherapist with the British Association of Cognitive & Behavioural
Psychotherapies (“BABCP”). He is currently President of the EMDR UK & Ireland Association Board, President of Trauma Aid Europe, Co-Vice
President of EMDR Europe Board and Chair of the EMDR Europe Practice Committee. He is involved in a number of Humanitarian Trauma Capacity
Building programmes in Pakistan, Turkey, India, Cambodia, Myanmar, Thailand, Indonesia, Lebanon, Poland, Palestine and Iraq. His PhD in Psychology
was researching survivor’s experiences of sexual abuse perpetrated by clergy and consequently has written several publications on this subject matter.
In 2013, Derek was the recipient of the “David Servan Schreiber Award” for Outstanding Contribution to EMDR Therapy. In addition, Derek was
also shortlisted for the prestigious Times Higher Education Supplement (“TES”) Awards (2017) for “International Impact” due to his Humanitarian
Trauma Capacity Building work in Iraq with the Free Yezidi Foundation and the Jiyan Foundation for Torture and Human Rights.
1
S. A. Bennett, “Demonisation as explanation? A systems theory-informed analysis of the origins of, and reaction to the 1946 Burnden Park and
1989 Hillsborough football stadium disasters” [2017] International Journal of Disaster Risk Reduction 21 at 405–418.

146

2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

EMDR Therapy in the Treatment of a Hillsborough Survivor with Post-Traumatic Stress Disorder 147

psychological treatment for himself in the form of EMDR Therapy, Eye Movement Desensitisation and
Reprocessing, an empirically supported psychological treatment for PTSD. This paper will outline the
core features of PTSD; consider the most effective evidence-based treatments in addressing trauma
symptomatology and outline how EMDR Therapy successfully treated Adam’s PTSD.

The global burden of psychological trauma is a phenomenon that cannot be overstated. The World Bank
in 2011 estimates 1.5 billion of the planet’s population currently live in countries afflicted by political or
criminal violence, war and natural disasters. Carriere2 estimates some 500 million people worldwide suffer
from the mental health condition PTSD. Psychological trauma darkens and scars the lives of millions of
people worldwide. It is a silent epidemic because much of that trauma remains hidden, especially in the
developing world: unrecognised, undiagnosed, and therefore left untreated. Meanwhile, trauma and
traumatic stress exact a human and socio-economic toll that is vast in its magnitude and immense in its
consequences.3
A similarly staggering magnitude of trauma relates to Adverse Childhood Experiences (“ACE”). During
the late 1990s a seminal collaborative research was performed between the Centres for Disease Control
(US) and Kaiser Permanente’s Health Appraisal Clinic in San Diego. This research explored the exposure
to childhood maltreatment and family dysfunction and its subsequent impact on health outcomes, on
17,000 middle class Americans. The ACE study’s findings were truly ground-breaking, highlighting that
adverse childhood experiences such as neglect, abuse, household violence and substance abuse were
correlated with major risk factors for the leading causes of death, chronic health conditions as well as poor
quality of life. Childhood experiences, both positive and negative, have an important impact on future
victimisation and perpetration, lifelong health and opportunity.
Stress in childhood arising from households where children are routinely exposed to Adverse Childhood
Experiences are more likely to experience:
•
•
•
•
•

Disruption in their neurodevelopment.
Social, emotional and cognitive impairment.
Adoption of Health-risk behaviours.
Disease, disability, and social problems.
Early death.

The ACE study determined two important factors, first, ACE’s were enormously common in the general
population, and secondly, negative outcomes are dose dependent, the higher the ACE exposure the greater
the risk of negative outcomes.4 The ACE study has since been replicated in many places throughout the
world; results indicate remarkable consistency, the corollary therefore; trauma is pervasive and endemic.5
2
R. C. Carriere, “Scaling Up What Works: Using EMDR to Help Confront the World’s Burden of Traumatic Stress” [2014] Journal of EMDR
Practice and Research 8(4), 187–195 and R. Carriere, “Healing trauma, healing humanity: Rolf Carriere at TEDxGroningen” at http://tedxtalks.ted
.com/video/Healing- Trauma-Healing-Humanity [accessed 14 April 2018].
3
D. Farrell, C. Blenkinsop, R. Carriere, C. Croci, K. O’Donnell and H. Pidcoke, Confronting Stress and Trauma: A Resource Kit for Personnel
Dealing with Violent Conflicts and Natural Disasters (Geneva: University of Worcester in Association with UNITAR, 2017) and D. Farrell and C.
Taylor, “The Teaching & Learning of Psychological Trauma—a moral dilemma” [2017] Psychology teaching Review Vol.23 No.1, Summer Edition.
4
V. J. Felitti, R. F. Anda, D. Nordenberg, D. F. Williamson, A. M. Spitz, V. Edwards and J. S. Marks, “Relationship of childhood abuse and household
dysfunction to many of the leading causes of death in adults: The Adverse Childhood Experiences (ACE) Study” [1998] American journal of preventive
medicine 14(4) at 245–258; V. J. Felitti, “The relation between adverse childhood experiences and adult health: Turning gold into lead” [2002] Perm
J 6(1) at 44–7; and V. J. Felitti and R. F. Anda, “The relationship of adverse childhood experiences to adult medical disease, psychiatric disorders and
sexual behavior: Implications for healthcare” in The impact of early life trauma on health and disease: The hidden epidemic (2010), 77–87.
5
M. A. Bellis, K. Hughes and N. Leckenby, “National household survey of adverse childhood experiences and their relationship with resilience to
health harming behaviours in England” [2014] BMC Medicine 12: 72; M. A. Bellis, K. Hughes and N. Leckenby, “Measuring mortality and the burden
of adult disease associated with Adverse Childhood Experiences in England: a national survey” [2014] Journal of Public Health at https://www.ncbi
.nlm.nih.gov/pubmed/25174044 [accessed 14 April 2014]; M. A. Bellis, H. Lowey and N. Leckenby, “Adverse childhood experiences: retrospective
study to determine their impact on adult health behaviours and health outcomes in a UK population” [2014] Journal of Public Health 36: 81–91; K.
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Whereas stress can be positive and negative, stress itself is not always traumatic, however traumatic
experiences are always stressful and potentially harmful. Courtois6 and Tol7 consider that definitions of
traumatic stress lack consensus; however, trauma is an emotional response to a terrible event such as an
accident, rape or natural disaster of which typical post-event symptoms include shock, denial, unpredictable
emotions, flashbacks, strained relationships and even physical symptoms like headaches or nausea. They
can be single incidents or multiple events, and can either be historical, current, or anticipatory (future).
However, in prolonged conflict, trauma experiences are more repetitive and frequently compounded by
factors such as denial, secrecy, retribution and revenge.8
An extreme form of traumatic stress is known as PTSD, a diagnostic/conceptual framework in existence
since 1980, a product of the post-Vietnam era. Importantly, the prevalence of PTSD is much higher when
individuals are survivors of moral atrocities rather than natural disasters. For example, the 30-year conflict
in Northern Ireland results in the region having the highest level of 12-month and lifetime PTSD in the
world, estimated at some 26%.9 In fact, approximately 40% of the country’s adult population has one or
more conflict-related traumatic experiences, the rate is higher among the elderly as this population had
the highest level of exposure to the repetitive impact of trauma and toxic stress.10 However, the 26% figure
needs caution as this is based on data currently available. In 20 years time data from places such as Iraq,
Syria and Yemen will undoubtedly be much higher than 26%. A current trauma capacity-building project
in Iraq has current estimates closer to 60%.11
So, what is PTSD? PTSD occurs when an individual has been exposed to or witnessed a traumatic event
that threatens either life or the integrity of the person. The key features of PTSD are outlined in Table 1:

Honkalampi, J. Hintikka, K. Haatainen, H. Koivumaa-Honkanen, A. Tanskanen and H. Viinamäki, “Adverse childhood experiences, stressful life
events or demographic factors: which are important in women’s depression? A 2-year follow-up population study” [2005] Australian & New Zealand
Journal of Psychiatry 39(7) at 627–632; Bellis, “Adverse Childhood Experiences and their impact on health-harming behaviours in the Welsh adult
population Alcohol Use, Drug Use, Violence, Sexual Behaviour, Incarceration, Smoking and Poor Diet” (2015) at http://www2.nphs.wales.nhs.uk:8080
/PRIDDocs.nsf/7c21215d6d0c613e80256f490030c05a/d488a3852491bc1d80257f370038919e/$FILE/ACE%20Report%20FINAL%20(E).pdf [accessed
14 April 2018].
6
C. A. Courtois and J. D. Ford (eds), Treating complex traumatic stress disorders: An evidence-based guide (Guilford Press, 2009) and C. A.
Courtois and S. N. Gold, “The need for inclusion of psychological trauma in the professional curriculum: A call to action” [2009] Psychological
Trauma: Theory, Research, Practice, and Policy 1(1), 3.
7
W. A. Tol, S. Song and M. J. Jordans, “Annual research review: Resilience and mental health in children and adolescents living in areas of armed
conflict-a systematic review of findings in low-and middle-income countries” [2013] Journal of Child Psychology and Psychiatry 54(4), 445–460.
8
M. Cloitre, B. C. Stolbach, J. L. Herman, B. V. D. Kolk, R. Pynoos, J. Wang and E. Petkova, “A developmental approach to complex PTSD:
Childhood and adult cumulative trauma as predictors of symptom complexity” [2009] Journal of traumatic stress 22(5), 399–408 and D. Farrell,
“Trans-generational Trauma and EMDR Therapy” [2015] BACP Private Practice Journal Winter Edition.
9
R. C. O’Connor and S. M. O’Neill, “Mental health and suicide risk in Northern Ireland: a legacy of the Troubles?” [2015] The Lancet Psychiatry
2(7): 582–584 and S. O’Neill, C. Armour and D. Bolton, Towards a better future: the trans-generational impact of the Troubles on mental health.
Belfast: Northern Ireland Commission for Victims and Survivors (2015).
10
D. Farrell, “Trans-generational Trauma and EMDR Therapy” [2015] BACP Private Practice Journal Winter Edition.
11
D. Farrell and C. Taylor, “The Teaching & Learning of Psychological Trauma—a moral dilemma” [2017] Psychology teaching Review Vol.23
No.1, Summer Edition.
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Table 1: Key components of Post-Traumatic Stress Disorder (“PTSD”)12
For a diagnosis of PTSD to be made (DSM-513 or ICD-1014) two additional factors need to be considered:
the duration of the symptoms must still be in evidence at least one month after the stressful experience(s);
secondly, symptoms need to generate clinically significant levels of distress that subsequently impair
12
World Health Organisation, The ICD-10 classification of mental and behavioural disorders: clinical descriptions and diagnostic guidelines Vol.1
(1992).
13
American Psychiatric Association, Diagnostic and statistical manual of mental disorders (DSM-5®) (2013) American Psychiatric Pub.
14
World Health Organisation, The ICD-10 classification of mental and behavioural disorders: clinical descriptions and diagnostic guidelines Vol.1
(1992).
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social and occupational levels of functioning. The time duration of one month is very important. Imagine
the following scenario: 100 people are involved in a serious road traffic collision (“RTC”) and consequently
experience traumatic stress. Of these 100 people, between 7 and 8 will develop a diagnosis of PTSD. So,
what about the remaining 92–93? In a situation such as this, it is worth remembering that more people
will not develop PTSD than will. After a traumatic experience, most people engage in natural approaches
in addressing their trauma experiences. This may involve discussing the event with partners/loved
ones/family, etc, writing about it, sharing their narrative on Facebook, dreaming about the event, etc. All
these approaches are consistent with natural means in which the person, or to be more precise, the person’s
brain, is trying to make sense of the traumatic event/experience. PTSD occurs when the brain cannot do
this, usually because the brain’s internal information processing systems become overwhelmed with stress
hormones. The result is that it is then not able to process and digest the traumatic experience. So, in this
scenario more people will NOT get PTSD than will. However, when the traumatic scenario is changed to
rape, for example, these figures are dramatically reversed where the prevalence of PTSD is approximately
95%.15
PTSD is ostensibly a memory disorder that impacts upon physiology, neural circuits, genetics, emotions,
world view, sense of purpose and our overall ability to socially adapt. If left untreated PTSD has the
potential to become more chronic and more complicted. It arises due to the failure of the brain to adequately
process traumatic experiences, Clients with PTSD subsequently re-experience fear—the fear network
becomes activated, which in turn triggers an urge to avoid—fight/flight/freeze/fawn mechanism. Brain
imagery reveals than for clients with PTSD critical components relate to the amygdala, hippocampus and
the pre-frontal cortex.16
There are many reasons as to why lawyers should be familiar with PTSD. These are outlined in Table
2.
Table 2: Key reasons why lawyers should be familiar with PTSD
•
•
•
•
•
•
•
•

Gives context in understanding why trauma populations are also vulnerable client groups.
Enhances understanding as to trauma client’s presentation, past, present and future.
Provides a medico-legal, diagnostic framework to account for client’s symptoms and experiences.
Considers causation factors, liability, responsibility, accountability and duty of care.
Provides a vital context in considering potential damages and awarding of appropriate compensation or redress.
Consider mitigatory circumstances, potential justification and motive.
Provides a neurobiological perspective around memory in regard to trauma experiences.
Gives guidance as to the current empirical status of psychological treatment interventions for PTSD.

In certain cases PTSD can be extremely difficult to diagnose. It often hides in plain sight, tends not to
“travel alone”, having co-morbid other factors such as anxiety, depression, substance misuse, and/or
maladaptive social behaviour. Some PTSD survivors can portray convincing acts of “normal functioning”
in one part of their life, yet complete chaos in another. An example of this related to a BBC journalist
referred by his employers for psychological treatment. The journalist was still working, and during a
psychological assessment aluded to the fact that there was “absolutely nothing wrong” with him. However,
interviewing his partner revealed a different history: flashbacks, nightmares, increased irritability and
anger, avoidance behaviour, and dramatic increase in his alcohol consumption. The journalist met all the
criteria for PTSD (ICD10, F43.1).17 He eventually disclosed harrowing experiences of covering a widespread
15
B. O. Rothbaum, E. B. Foa, D. S. Riggs, T. Murdock and W. Walsh, “A prospective examination of post-traumatic stress disorder in rape victims”
[1992] Journal of Traumatic stress 5(3), 455–475.
16
J. I. Bisson, A. Ehlers, R. Matthews, S. Pilling, D. Richards and S. Turner, “Psychological treatments for chronic post-traumatic stress disorder”
[2007] The British journal of psychiatry 190(2), 97–104.
17
World Health Organisation, The ICD-10 classification of mental and behavioural disorders: clinical descriptions and diagnostic guidelines Vol.1
(1992).
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Table 3: World Health Organisation Guidelines on PSTD (2013)
•

Recommendation 14:
Individual or group cognitive-behavioural therapy (“CBT”) with a trauma focus, Eye Movement Desensitisation
and Reprocessing (“EMDR”) or stress management should be considered for adults with PTSD.

•

Recommendation 15:
Individual or group CBT with a trauma focus or EMDR should be considered for children and adolescents with
PTSD.

•

Recommendation 16:
Selective serotonin re-uptake inhibitors (“SSRIs”) and tricyclic antidepressants (“TCAs”) should not be offered as
the first line of treatment for PTSD in adults. SSRIs and TCAs should be considered if (a) stress management, CBT
with a trauma focus and/or EMDR have failed or are not available or (b) if there is concurrent moderate-severe depression.

•

Recommendation 17:
Antidepressants should not be used to manage PTSD in children and adolescents.

There are four psychological treatment interventions that have the most research in support of them as
effective treatments for PTSD with dozens of randomised control studies demonstrating their safety,
efficacy and efficiency. The core elements of each of the approaches is highligted in Table 4. Prolonged
Exposure Therapy (“PET”) and Cognitive Processing Therapy (“CPT”) are specific adaptions of CBT-TF
with slightly different theoretical rationales. Each of these psychological treatments are carried out by
licensed mental health professionals specifically trained in the particular trauma intervention(s).
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famine story in Africa by which he was clearly traumatised by his experiences. He subsequently responded
well to psychological treatment in the form of EMDR Therapy.
Table 3 outlines the World Health Organisation (2013) Guidelines for the Treatment of PTSD highlighting
four recommendations. It is worth noting the guideline being against the utilisation of anti-depressant
medication as a first line treatment for PTSD in children, adolescents and adults, however it does highlight
the more efficacious, empirically supported psychological treatment interventions.
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Table 4: Brief Summary of Evidence-Based Psychological Treatments for PTSD
Cognitive-Behavioural Therapy (“CBT”) with a trauma focus:
•

Focusses upon and challenges unhelpful thoughts and beliefs related to a traumatic event and its consequences (behaviour).
Challenges unhelpful avoidance or reminders of the traumatic event(s).
Includes imaginal and/ or in vivo exposure.
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•
•

Prolonged Exposure Therapy [PET]:18
•
•

Learning to maintain even breathing when dealing with traumatic memories.
Repeated voluntary exposure to real world situations that might be avoided due to the trauma—Graded In vivo exposure.
Repetitive recall of memories linked with the trauma—Imaginal exposure.
Repeated processing of traumatic memories:
—
Make better sense of the traumatic experience(s).
—
More effective control and management of emotions and thoughts linked with the trauma(s).

•
•

Cognitive Processing Therapy [CPT]:19
•
•
•
•

Modifies the relationship between thoughts and feelings and adjusting these.
Identifies and challenges inaccurate or extreme automatic thoughts and beliefs.
Develop alternative, more logical or helpful thoughts in relation to the trauma(s).
Modification of appraisal systems of self and the world.

Eye Movement Desensitisation and Reprocessing (EMDR) Therapy:20
•

This therapy is based on the idea that negative thoughts, feelings and behaviours are the result of unprocessed
memories. The treatment involves standardised procedures that include focusing simultaneously on:
—
Spontaneous associations of traumatic images, thoughts, emotions and bodily sensations.
—
Bilateral stimulation (BLS) that is most commonly in the form of repeated eye movements, but could aso
use auditory and tactile BLS.

Within the current UK National Health Service (“NHS”) there are a range of psychological treatments
available for client’s with PTSD. Some of these are generic such as supportive therapy, psychodynamic
therapy etc., however, it is the treatments that are specifically designed for PTSD; CBT-TF, PET, CPT
and EMDR have a stronger theoretical and empirical bases supported by numerous randomised control
trials. Nonetheless, an intriguing psychological treatment for PTSD is EMDR Therapy. The growth in the
utilisation of this treatment approach is more global and has some distinct advantages over CBT-TF, PET
and CPT:
•
•
•
•

PET and CPT based upon “real world” practices indicates substantial drop-out rates from
treatment.21
PET and CPT require very detailed narratives about the trauma experiences, EMDR Therapy
does not do this.
EMDR Therapy is more effective when dealing with traumas that are “shame-based” or
culturally and/or gender sensitive, for example, military veterans, survivors of sexual assault.22
Numerous international trainings in EMDR therapy as part of either humanitarian assistance
interventions or trauma treatment capacity building programmes (currently in operation in
Pakistan, China, Palestine, Myanmar, Iraq, Lebanon, Thailand and Cambodia, for example),

18
E. Foa, E. Hembree and B. Rothbam, Prolonged Exposure Therapy for PTSD: Therapist Guide: Emotional processing of traumatic experiences
(Treatments That Work) (Oxford University Press, 2007).
19
P. Resick, C. M. Monson, and K. M. Chard, Cognitive Processing Therapy for PTSD: A Comprehensive Manual (US: Guildford Press, 2017).
20
F. Shapiro, Eye Movement Desensitization and Reprocessing (EMDR) Therapy: Basic Principles, Protocols, and Procedures, 3rd edn (US:
Guildford Press, 2018).
21
L. M. Najavits, “Trauma and substance abuse: a clinician’s guide to treatment” in Evidence Based Treatments for Trauma-Related Psychological
Disorders (Springer International Publishing, 2015), pp.317–330.
22
D. Farrell, “Trans-generational Trauma and EMDR Therapy” [2015] BACP Private Practice Journal Winter Edition.
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More research is needed to further enhance and improve our understanding of psychological treatment
interventions for PTSD in regard to effectiveness, efficiency, cultural applicability and sensitivity.
EMDR therapy is a trans-diagnostic, integrative psychotherapy approach, which is intrinsically
client-centered at its core. It has been extensively researched23 and proven effective for the treatment of
adverse life experiences. It utilises a theoretical framework known as adaptive information processing
(“AIP”). The context of AIP is that adverse life experiences cause imbalance in the nervous system thus
creating blockages or incomplete information processing, namely trauma memories. These inappropriately
stored episodic memories, which include the perceptions, sensations, beliefs and emotions that occurred
at the time of the adverse life event, can be triggered by current internal and external stimuli, contributing
to ongoing dysfunction. This model, developed in the early 1990’s, has since demonstrated the role played
by disturbing life events in the genesis of many forms of psychological and somatic symptomology,
including PTSD.24
EMDR Therapy utilises an eight-phase protocol highlighted in Figure 1.

Figure 1: Eight phases of EMDR therapy
The basic principle of EMDR Therapy involves the relationship between the past, present and future
and focuses upon memories that individuals find stressful, uncomfortable and disturbing. The goal of
EMDR Therapy is to work directly with those distressing memories that are causing problems for an
individual. As van der Kolk25 purports that what causes disturbance is not the traumatic experience itself,
but its memory. This memory exists in the person’s brain even long after the traumatic event or circumstance
has passed; hence the term “post”-traumatic stress disorder. Janet26 indicated that these traumatic memories
(frozen memories) are distinct from normal bad memories and postulated that they are stored differently
in the brain, but also have different properties: remain fixed, rigid and not altered over the course of time.
One of the intriguing aspects of EMDR Therapy is its utilisation of bilateral stimulation (“BLS”).
Stickgold27 considers that using BLS during EMDR Therapy induces a fundamental change in brain circuity
similar to what happens during Rapid Eye Movement Sleep (“REM”), that allows the person undergoing
23

EMDR International Association: EMDR Related Research at http://emdria.site-ym.com/?page=EMDRResearch [accessed 14 April 2018].
F. Shapiro, “Clinician’s Corner: EMDR therapy” [2016] Stress Points: International Society for Traumatic Stress Studies and F. Shapiro, Eye
Movement Desensitization and Reprocessing (EMDR) Therapy: Basic Principles, Protocols, and Procedures, 3rd edn (US: Guildford Press, 2018);
T. O. Afifi, C. A. Henriksen, G. J. Asmundson and J. Sareen, “Childhood maltreatment and substance use disorders among men and women in a
nationally representative sample” [2012] The Canadian Journal of Psychiatry 57(11), 677–686 and V. J. Felitti, R. F. Anda, D. Nordenberg, D. F.
Williamson, A. M. Spitz, V. Edwards and J. S. Marks, “Relationship of childhood abuse and household dysfunction to many of the leading causes of
death in adults: The Adverse Childhood Experiences (ACE) Study” [1998] American journal of preventive medicine 14(4), 245–258.
25
B. A. Van der Kolk, The body keeps the score: Brain, mind, and body in the healing of trauma (Penguin Books, 2015).
26
P. Janet, The major symptoms of hysteria (Classics of Psychiatry & Behavioral Sciences Library, Division of Gryphon Editions, 1907).
27
R. Stickgold, “EMDR: A putative neurobiological mechanism of action” [2002] Journal of clinical psychology 58(1), 61–75 and R. Stickgold,
“Sleep-dependent memory processing and EMDR action” [2008] Journal of EMDR practice and research 2(4), 289–299.
24

2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

QUANTUM/
D A M A G E S

demonstrate that as an experiential treatment, EMDR therapy is more culturally adaptable
and sensitive than CBT-TF, PET and CPT.
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treatment to more effectively process and incorporate traumatic memories. Bilateral stimulation activates
both left and right parts of the brain (hemispheres)and places a loading effect on working memory—a
part of short-term memory concerned with immediate conscious perceptual and linguistic processing.
Each hemisphere, as outlined in figure 2, plays a different role in information processing and the assimilation
of experiences. For example, our left hemisphere knows what a pencil is; however, it is the right hemisphere
that knows what to do with it.28

Figure 2: Bilateral stimulation and dual attention [bifocal attention] in EMDR therapy29
EMDR Therapy can be a powerful treatment intervention—clients often find trauma processing
(confrontation) challenging and potentially draining. However, the client is entirely in control of the
process. Although memories can be distressing, they are still just memories. The core elements of Core
Elements of EMDR Therapy include:
•
•

•

Access a Dysfunctionally Stored Trauma Memory: images, thoughts, emotions and body
sensations.
Stimulate—Bilaterally and via Dual Attention (A form of dosed exposure being “In the
memory” and then back into the “Here & Now”):
—
During BLS the client just mindfully observes their own processing.
—
BLS is usually about 30–35 seconds and is as fast as the client can tolerate.
—
During processing aspects of the memory changes—sometimes not, sometimes
fades, feels more distant etc.
—
The goal is to reduce the level of disturbance of the memory.
Move it:
—
Neurobiological—down regulates the amygdala (the brains warning system), this
then allows the brain to consolidate the memory (hippocampus and pre-frontal
cortex).
—
Architecture—neuroplasticity: the brains ability to rewire itself.
—
Character—Subjective Unit of Disturbance (“SUD”) of the memory: to reduce the
disturbance to an ecological level.

28

I. McGilchrist, The master and his emissary: The divided brain and the making of the western world (Yale University Press 2009).
D. Farrell, “Neurobiology of EMDR Therapy” in Beech, Carter, Mann and Rotshtein (eds), Handbook of Forensic Neuroscience (London: Wiley
Publishers, 2018).
29
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—

Construct and meaning, alterations in thoughts and beliefs: sense of responsibility,
accountability, safety, choice and/or control.

As mentioned previously Adam, a survivor of the Hillsborough disaster, had never sought psychological
treatment in relation to his experiences. He was anxious about pursuing any form of psychotherapy,
invariably because he knew that it would involve talking about the Hillsborough Disaster. He avoided
anything to do with the tragedy at all costs. Therefore, he kept quiet for 26 years. Eventually his family
encouraged him to seek help. Every time Hillsborough was mentioned, he effectively disintegrated,
becoming palpably upset, and would have to leave the room.
A critical part of effective EMDR Therapy is that the approach is fundamentally collaborative, not
imposed upon the person. When Adam arrived, he was understandably anxious and apprehensive. After
all, why should he trust a psychologist whom he had never met before? He eventually agreed in telling
his story about 15 April 1989, and how life had been for him ever since. Part of this decision to disclose
was influenced by him knowing I had previous experience of working with Hillsborough survivors and
being an avid LFC fan myself.
Adam was excited about his team being in the semi-final of the FA Cup. Subsequently, he was delighted
to have secured a ticket for the Leppings Lane end of the Hillsborough Stadium, Sheffield.
Of 15 April 1989 Adam had key recollections. These were as follows:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Driving to Sheffield with his mates.
Congestion outside the ground.
High police presence; lots of mounted police.
Anxious about missing the kick-off.
Mass of people outside the Leppings Lane entrance before kick-off.
A gate being opened then a huge surge forward.
The first episode of him experiencing crushing happened outside of the ground.
No one asking to see his ticket for the game.
The crowd was “like a mass of ants” moving towards a single tunnel, the only entrance into
the Leppings Lane Terraces.
Seeing the pitch at the end of the tunnel: “it looked so green”.
Everyone was singing together: good spirited.
The game starting and then there was a rising sense of panic as “we were not yet on the
terraces”.
Being swept along and not being in control.
Eventually arriving in Pen No.3; knowing instantly that it was too congested.
“Someone is going to get hurt here” he remembers thinking this clearly.
The pressure was tremendous; it was just building up all the time.
The crushing was now so intense that “my feet were no longer touching the ground”.
Trying to shout out to a policeman for help and just being ignored.
I thought that I could die here.
Seeing somebody next to him turning blue; knowing that “I couldn’t help him”.
Hearing a girl close to him also screaming for help; trying to help her.
Trying to lift her up and being petrified of dropping her.
Seeing her lifeless body being passed above people’s heads towards the pitch.
Somebody doing mouth to mouth resuscitation, then chest compressions, but she wasn’t
responding.
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•
•
•
•
•
•

Shouting at her to breathe then seeing somebody placing a blanket over her face.
I know she is dead, then I see others, lots of people are dead …
Seeing a child laying on the pitch; knowing they were dead, and nobody was attending to
them; like they’d “been abandoned”.
I had to get away.
Being lifted into the upper levels of the Leppings Lane part of the stadium.
The “Bedlam” now outside the ground.

Despite Adam recalling these events some 26-years later, these memories remained fixed, had not
condensed in time and continued to generate high levels of distress and anxiety. Following a comprehensive
history taking (EMDR Therapy Phase 1) Adam’s current symptoms included the following:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Flashbacks and intrusive recollections.
Nightmares and poor sleep pattern.
Heightened anxiety.
Helplessness.
High levels of shame/guilt.
Feelings of self-blame and “over-responsibility”.
Powerlessness.
Feeling detached.
Suicidal thoughts and self-destructiveness.
Low mood/depression.
Phobic reactions.
Low self-esteem.
Difficulty managing emotions.
Changes in “world view”.
Changes in consciousness.
Anger and resentment.

These symptoms were consistent with ICD10 F43.1 Post-Traumatic Stress Disorder. As a result, we
then discussed the possibility of using EMDR Therapy to help process the disturbing trauma memories.
For Adam, the way he was making sense of his experiences was that “Hillsborough” was his trauma. But
“Hillsborough” was made up not just of one large trauma, but instead 10 trauma experiences. These are
outlined in figure 3 using a time line continuum. Each memory is scored using a Subjective Unit of
Disturbance (“SUD”) where 0=no disturbance and 10= the highest disturbance the client can imagine.
Each SUD is always scored in the present and not in the past.
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Figure 3: Adam’s Hillsborough time-line of 10 target memories between 2:55pm–3.45pm on 15 April
1989
For psychological treatment to be viable we both needed to address a major logistical issue. There was
120 miles between where Adam lived and where I’m based. Consequently, we decided to proceed using
an intensive form of EMDR Therapy. Sessions took place in a location in Liverpool and each processing
session was between 3–5 hours duration.
Mapping it out, as outlined in figure 3, Adam found extremely helpful. It also enabled him to crystallise
that there were different parts to the disaster. There were two key component memories that bothered him
the most: the girl and the young child. The SUD for both these memories were very high. Interestingly,
processing the earlier memories in the timeline resulted in a fusion of the memories. By the end of trauma
processing Adam was able to go through the entire 50-minute timeline with only an ecological level of
disturbance, a level that he considered was manageable and liveable with. He did find EMDR Therapy
challenging, it was emotional, but what it enabled him to experience was that a “huge weight” lifted off
his shoulders and he felt “liberated”.
Figure 4 highlights the pre and post Subjective Unit of Disturbance (SUD: 0-10) and the Validity of
Cognition (VoC: 1-7) scores of the entire 50 minute window of all the trauma target events. Results
demonstrate the efficacy of the EMDR Therapy intervention. The change in the VoC shifted from “I can’t
handle this” [negative cognition – VoC = 2.1] to “I can manage this” [positive cognition – VoC = 6.3.

Figure 4: Impact of processing EMDR Therapy Phases 3–7: Average of all Hillsborough disaster
targets for 50 minute trauma window
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Actual trauma processing of all the memories within the 50-minute trauma window was resolved in
just 180 minutes of treatment. Follow-up was carried out at one, three and six months and the treatment
effect had been maintained and remained consistent. His family also triangulated his improvement and
considerable benefit from EMDR Therapy. In the immediate aftermath of Hillsborough, Adam gave a
witness statement to the Hillsborough Investigation Team as part of the Home Office. Adam never told
his story again until he commenced EMDR Therapy 26 years later. He had never discussed the disaster
with either his wife, or children. Post-treatment Adam was able to sit down with each of his family members
and disclose, in detail, his Hillsborough experiences. His ability to do this confirmed, once and for all,
that psychological treatment had worked. As he stated himself: “without the EMDR Therapy, I would not
have been able to have told my family any of this”. Early 2017, Adam was subsequently discharged. Adam
could now “remember” the Hillsborough Disaster and his experiences, without “re-experiencing it”. He
now longer met the diagnostic criteria for PTSD (ICD10, F43.1).30

Conclusion
On 26 April 2017, the Hillsborough Inquiry concluded that Liverpool fans were unlawfully killed and
that police and emergency services were negligent. For the families of the deceased, any sense of vindication
is hampered in the knowledge that if those responsible had responded with honesty, integrity and courage,
to admit their failings made on 15 April 1989, then these families would have had the opportunity to grieve
and mourn the loss of their loved ones. Instead, 27 years have been spent in the battle for truth and justice.
Post-Traumatic Stress Disorder is a mental health issue that responds well to evidence-based
psychological treatments. EMDR Therapy is an empirically validated, safe, effective and efficient treatment
intervention. As Carriere31 concludes EMDR Therapy has the potential to change the face of trauma from
a life-long destructive burden to a transitory, treatable condition. Given the enormous magnitude of the
psychological trauma burden globally, trauma is a mental health challenge that needs increased knowledge,
improved teaching and learning, better prevention, stronger advocacy and more empirical research and
development.

Final note
I would like to acknowledge two individuals regarding this publication. First, Adam (pseudonym) who
kindly consented to my being able to share his experiences of the Hillsborough Disaster and of him
undergoing EMDR Therapy. Secondly, to my elder brother, also a Hillsborough survivor, who even to
this day refuses to discuss the events of 15 April 1989. I’m indebted to them both; their journeys continue
…

30
World Health Organisation, The ICD-10 classification of mental and behavioural disorders: clinical descriptions and diagnostic guidelines Vol.1
(1992).
31
R. C. Carriere, “Scaling Up What Works: Using EMDR to Help Confront the World’s Burden of Traumatic Stress” [2014] Journal of EMDR
Practice and Research 8(4), 187–195. R. F. Anda, V. J. Felitti, J. D. Bremner, J. D. Walker, C. H. Whitfield, B. D. Perry, and W. H. Giles, “The
enduring effects of abuse and related adverse experiences in childhood” [2006] European archives of psychiatry and clinical neuroscience 256(3),
174–186. World Health Organisation, Mental health atlas (Geneva, Switzerland: 2011) at http://www.who.int/mental_health/publications/mental_health
_atlas_2011/en// [accessed 14 April 2018].
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Case and Comment: Liability
Robinson v Chief Constable of West Yorkshire
(SC; Lady Hale PSC, Lord Mance DPSC, Lord Reed JSC, Lord Hughes JSC, Lord Hodge JSC; 8 February
2018; 2018] UKSC 4)
Personal injury—liability—negligence—police officers—arrest—foreseeability—police powers and
duties—duty of care—immunity from suit

On 29 July 2008, a man called Williams was dealing in Class A drugs in a busy street in Huddersfield.
He was spotted by DS Willan who, with the agreement of a senior officer, decided to make an arrest as
quickly as possible. In particular whilst Williams was still in possession of the drugs. DS Willan called
for backup and concluded the arrest had to be made on the street. The intention was to have two officers
approach Williams from the front and two others from the rear in a pincer movement to try to prevent
escape. Williams was to be seized, pushed against an adjacent wall, restrained and arrested.
The claimant Mrs Robinson was walking up the same road. Within a very short time of her passing
Williams and his group, two “well built” officers in plain clothes approached, revealed themselves as
police and seized hold of Williams. Unfortunately, Williams then struggled so violently, his momentum
took the group up the street towards Mrs Robinson. They knocked into her and all fell to the ground with
Mrs Robinson underneath. It took three seconds for the other two officers to reach the melee. Others try
to intervene in the arrest and to get rid of the drugs. This was all captured on Closed Circuit Television
footage.
Mrs Robinson was injured and by a claim form dated 11 July 2011 she sued the local Chief Constable
for damages for personal injury. The judge found that there had been negligence, although not outrageous
negligence, on the part of the police officers involved in the arrest, but that the immunity from suit for
officers engaged in the apprehension of criminals applied. Accordingly, despite the finding of negligence,
the claim was dismissed. Mrs Robinson appealed.
She argued that the judge was wrong in law to apply the three-stage test in Caparo Industries Plc v
Dickman1 where the case involved direct physical harm. She contended that public policy considerations
did not arise and there was no need for the court to ask itself whether it was fair, just and reasonable for
the action to proceed. She also contended that he was wrong in law to apply a blanket immunity and to
find that it required “outrageous negligence” to defeat the principle in Hill v Chief Constable of West
Yorkshire.2
The Court of Appeal3 found that most claims against the police when engaged in their core functions
will fail the third stage of the “Caparo test”, i.e. that it will not be fair, just and reasonable to impose a
duty of care. The court also found that Williams had caused the harm to Mrs Robinson and the case
therefore concerned an omission by the police, rather than a positive act. Finally, the court considered
that even if the officers had owed Mrs Robinson a duty of care, they had not acted in breach of it.
1

Caparo Industries Plc v Dickman [1990] 2 A.C. 605.
Hill v Chief Constable of West Yorkshire [1989] A.C. 53.
3
Robinson v Chief Constable of West Yorkshire [2014] EWCA Civ 15.
2
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The Supreme Court held4 that the existence of a duty of care did not always depend on the application
of the Caparo test. Caparo repudiated the idea that there was a single test for determining the existence
of a duty of care and urged an approach based on common law, precedent, and the incremental development
of the law by analogy with established authorities.5 Applying that approach, it had been established in
many situations that no duty of care was owed. Only in novel cases, where established principles did not
provide an answer, would courts need to go beyond established principles to decide whether to recognise
a duty of care. Here the existence of a duty depended on the application of established principles of
negligence, not on the Caparo test.
The Supreme Court also held that there was not a general rule that the police were under no duty of
care when performing operational duties. The Hill case continued to be misunderstood. The general law
of tort applied to the police like anyone else. There were many authorities plainly inconsistent with any
supposed rule that no duty of care was owed. They were not anomalous exceptions to a general absence
of such a duty. Rather, they were examples of the application to the police of the ordinary common law
duty to avoid causing reasonably foreseeable injury or damage. However, as noted in Michael v Chief
Constable of South Wales,6 the general duty of the police to enforce the law did not carry with it a private
law duty towards individuals.
The common law did not normally impose liability for omissions, or, more particularly, for failure to
prevent harm caused by third parties. Hill had therefore to be understood in the light of later authorities.
It did not stand for the proposition that the police enjoyed a general immunity from suit. On the contrary,
it expressly confirmed their liability for negligence where such liability would arise under ordinary tortious
principles.7
Policy considerations in cases like Hill, Brooks and Van Colle should not be consigned to history. They
were not a routine aspect of deciding negligence cases and were unnecessary when existing legal principles
provided a clear basis for a decision. Police officers might be under a duty of care to protect individuals
from a danger of injury which they themselves had created but had no duty to protect against dangers
caused by the conduct of third parties.
The officers had acted carelessly in circumstances where it was foreseeable that carelessness would
result in injury. It was not a case where they had played no active part in critical events. The case concerned
a positive act not an omission. The police officers owed a duty of care to Mrs Robinson. It had been
reasonably foreseeable that the suspect might resist arrest, and the officers had foreseen it. The reasonably
foreseeable risk of injury in attempting an arrest when pedestrians were close by was enough to create a
duty of care.
The Supreme Court further held that the Court of Appeal erred in overturning the recorder’s negligence
finding. The finding was justified by the sole fact that the officers had failed to notice Mrs Robinson. The
Court of Appeal had however, been correct to emphasise the importance of not imposing unrealistically
demanding standards of care on police officers discharging operational duties. The duty was always one
of taking such care as was reasonable in the circumstances. Some circumstances might justify risking the
safety of members of the public.
Mrs Robinson’s injuries were caused by the officers’ breach of their duty of care. The chain of events
had been initiated by the officers. A third party’s voluntary act, particularly a criminal act, would often
constitute a new intervening cause, but not when the act was the very one which the defendant was duty
bound to guard against.
4

Lord Mance and Lord Hughes dissenting on the reasons why a duty of care existed.
Caparo Industries Plc v Dickman [1990] 2 A.C. 605 explained and Michael v Chief Constable of South Wales [2015] UKSC 2 applied.
6
Michael v Chief Constable of South Wales [2015] UKSC 2.
7
Hill v Chief Constable of West Yorkshire [1989] A.C. 53 and Elguzouli-Daf v Commissioner of Police of the Metropolis [1995] Q.B. 335 explained,
Brooks v Commissioner of Police of the Metropolis [2005] UKHL 24, Van Colle v Chief Constable of Hertfordshire [2008] UKHL 50 and Desmond
v Chief Constable of Nottinghamshire [2011] EWCA Civ 3 considered.
5
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The appeal was allowed.

Comment
For some years the deleterious effects of treating Caparo as some form of holy writ has bedeviled personal
injuries litigation, not least when it was used as a litmus test in the settlement process of claims against
the police. At last, the Supreme Court in Robinson v Chief Constable of West Yorkshire8 has authoritatively
stressed that the existence of a duty of care does not always depend on the application of the Caparo test,
as if it was some universal yardstick in negligence and in a significant judgment by Lord Reed this has
been done by looking in detail at the serial misreadings of Caparo itself. Indeed, as Lord Reed points out,
Caparo v Dickman itself repudiated the notion of a single test, and urged an approach based on the
established principles of common law precedent, with an incremental approach, if need be, based on
analogy with established authorities.
In a key passage, Lord Reed indicates that:

Mrs Elizabeth Robinson, a relatively frail woman aged 76, had just got off a bus and was walking along
Kirkgate in Huddersfield, when she was caught up in this mêlée resulting from the police arrest of a drug
dealer. She suffered what were described as “serious orthopaedic injuries, scarring and trauma”. The
repudiation of her civil claim was the routine one of “police immunity”, so this very important landmark
decision in her favour at the Supreme Court has been understandably “hailed by one legal expert as the
most important police law case for a generation”.10 At first instance, Mr Recorder Pimm held that on the
facts the officers had been negligent in carrying out the arrest, but “that police officers engaged in the
apprehension of criminals were immune from suit”.11 Similarly, in some quite caustic remarks in the Court
of Appeal, Hallett LJ VP dismissed the arguments made on behalf of Mrs Robinson, and averred that “the
Caparo test applies to all claims in the modern law of negligence”.12 She indicated too that the “immunity
(I use the term as shorthand)” is because “the public would prefer to see them doing their job and taking
drug dealers off the street … the risk to passers-by like [Mrs Robinson] is trumped by the risk to society
as a whole”.13
Lord Reed notes that the “simple facts” of this case gave rise to “proceedings raising issues of general
importance”, but that the case having reached the Supreme Court “reflects the extent to which
[long-established principles of negligence] have been eroded in recent times by uncertainty and confusion”.14
He then sets about re-establishing some critical points of personal injury law and demolishes the Caparo
encrustations and misunderstandings. A particularly important point is the analysis by Lord Toulson in a
“landmark” judgment in Michael v Chief Constable of South Wales,15 often overlooked, that there is no
Caparo test which applies to “all claims in the modern law of negligence”. Lord Reed notes the view of
Lord Toulson that such a facile approach is to mistake “the whole point of Caparo, which was to repudiate
the idea that there is a single test which can be applied in all cases”.16 There is also an acknowledgement

8

Robinson v Chief Constable of West Yorkshire [2018] UKSC 4.
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [21].
10
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4.
11
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [2].
12
Robinson v Chief Constable of West Yorkshire [2014] EWCA Civ 15 at [40].
13
Robinson v Chief Constable of West Yorkshire [2014] EWCA Civ 15 at [47].
14
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [3].
15
Michael v Chief Constable of South Wales [2015] UKSC 2.
16
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [21].
9
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by Lord Reed of the wisdom of the words of Brennan J in the High Court of Australia “that the law should
develop novel categories of negligence incrementally and by analogy with established categories”.17
Some of the hinterland here resulted of course from the Anns era, and Lord Reed comments that this
“confusion has not yet entirely dissipated, as courts continue to cite authorities from that period without
always appreciating the extent to which their reasoning has been superseded”.18 There then follows a useful
primer on Stovin v Wise19 and Gorringe v Calderdale MBC.20 But the main thrust of Lord Reed’s assault
on the lack of universal applicability of the Caparo test is to consider the classic cases of the negligence
of prison officers in allowing the escape of borstal inmates in Dorset Yacht v Home Office21 and the
negligence of authorities in entrusting a firearm to a police officer who had shown signs of mental instability
in Att-Gen of the British Virgin Islands v Hartwell.22 He also mentions Alcock v Chief Constable of South
Yorkshire where a duty of care was established for a failure in crowd control.23 Along with several other
precedents Lord Reed asserts that these “are not anomalous exceptions” but “examples of the application
to the police of the ordinary common law duty of care to avoid causing reasonably foreseeable injury”.24
As shown by the lower courts in Robinson and several other police cases it has certainly been difficult
to “see the wood for the trees” in respect of the Caparo test. Lord Reed does an admirable job of felling
dead trees, with a comprehensive demolition in Robinson of the reasoning advanced by the respondents,
who “relied particularly on five authorities as supporting the existence of a general immunity” for the
police.25 These were Calveley v Chief Constable of the Merseyside Police;26 the judgment of Steyn LJ in
Elguzouli-Daf v Commissioner of Police of the Metropolis;27 the speech of Lord Steyn in Brooks v
Commissioner of Police of the Metropolis;28Smith v Chief Constable of Sussex Police;29 and the judgment
of the Court of Appeal, delivered by Sir Anthony May P, in Desmond v Chief Constable of Nottinghamshire
Police.30
The backdrop of many of these cases is of course the case of Hill v Chief Constable of West Yorkshire,
where the plaintiff’s daughter was murdered by the “Yorkshire Ripper” as the last victim in a series of 13
murders and eight attempted murders31—Lord Reed takes issue with some of the points made by Lord
Hughes in his separate judgment about “policy considerations”, but notes that “Hill, Brooks and Smith
were all cases in which novel types of claim were made” and that “Hill was also decided at a time when,
following Anns, policy arguments were particularly prominent in judicial reasoning”.32 The sparring
continues with some pithy points made by Lord Reed33 about the authorities analysed by Lord Hughes,
although a key point there is that the learned judge “pondered hard about the finding of negligence”,
although ultimately “even if one were to entertain doubts” it would not be right “to displace the finding
of the trial judge unless there is error of principle”.34 Lord Mance also contributes with a separate judgment,
and having “watched the excellent CCTV recording” also has similar doubts to Lord Hughes on the judge’s
finding of negligence.35 But on the critical issue Lord Mance comments that “As Lord Reed demonstrates,
17

Sutherland Shire Council v Heyman (1985) 60 A.L.R. 1 at 43–44.
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [31]; Anns v Merton LBC [1978] A.C. 728.
Stovin v Wise [1996] A.C. 923.
20
Gorringe v Calderdale MBC [2004] UKHL 15.
21
Dorset Yacht v Home Office [1970] A.C. 1004.
22
Att-Gen of the British Virgin Islands v Hartwell [2004] UKPC 12; [2004] 1 W.L.R. 1273.
23
Alcock v Chief Constable of South Yorkshire [1992] 1 A.C. 310.
24
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [48].
25
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [56].
26
Calveley v Chief Constable of the Merseyside Police [1989] A.C. 1228.
27
Elguzouli-Daf v Commissioner of Police of the Metropolis [1995] Q.B. 335.
28
Brooks v Commissioner of Police of the Metropolis [2005] UKHL 24.
29
Smith v Chief Constable of Sussex Police [2008] UKHL 50.
30
Desmond v Chief Constable of Nottinghamshire Police [2011] EWCA Civ 3.
31
Hill v Chief Constable of West Yorkshire [1987] UKHL 12.
32
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [69].
33
An extended [70] at Robinson v Chief Constable of West Yorkshire [2018] UKSC 4.
34
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [123].
35
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [82].
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it is unnecessary in every claim of negligence to resort to the three-stage analysis (foreseeability, proximity
and fairness, justice and reasonableness) identified in Caparo”.36
Lord Steyn suggested in the leading police case of Duwayne Brooks, present when his friend Stephen
Lawrence was abused and murdered in a notorious racist attack, that “Nowadays, a more sceptical approach
to the carrying out of all public functions is necessary”.37 Counsel for the plaintiff in that case “candidly
accepted that he was arguing for a new development” in respect of the Hill case, pointing out that it had
not been followed in Canada or in South Africa. This “tour d’horizon was interesting” according to Lord
Steyn at the time, “But the core principle of Hill has remained unchallenged in our domestic jurisprudence
and in European jurisprudence for many years”.38 In the light now of the recent Worboys decision by the
Supreme Court,39 in respect of a serial sex offender taxi driver considered to be responsible for the drugging
and sexual assault of over a hundred women, there would appear to be a trajectory markedly different to
what until recently appeared to be an impregnable “immunity” for the police in civil claims.

Practice point
•

•

The bold statement by Hallett LJ VP in the Court of Appeal that “the Caparo test applies
to all claims in the modern law of negligence”, has now been disowned by the Supreme
Court in respect of claims against the police. This has wide implications for tort law, where
Caparo has often been the default setting in deciding cases.
While inevitably each claim has to be determined on a factual basis as to whether the police
were negligent Robinson is a breakthrough case re-establishing some essential principles of
the tort of negligence and refusing to be bound by a Caparo test straitjacket.

Commissioner of Police of the Metropolis v DSD
(SC; Lord Neuberger JSC, Lady Hale JSC, Lord Mance JSC, Lord Kerr JSC, Lord Hughes JSC; 21
February 2018; [2018] UKSC 11)
Liability—human rights—police—criminal investigations—duty to undertake effective investigation—
inhuman or degrading treatment or punishment—police powers and duties—ECHR 1950 art.3
Criminal investigations; Damages; Duty to undertake effective investigation; Inhuman or degrading
treatment or punishment; Police powers and duties; Positive obligations; Victims
This case concerned a claim for declarations and damages brought by two victims of the now convicted
“black cab rapist”—John Worboys—who over the course of 2002–2008 committed well in excess of 100
drug and alcohol assisted rapes and sexual assaults on women whom he had been carrying in his cab. DSD
and NBV1 sought declarations and damages against the defendant commissioner for an alleged failure to
conduct an effective investigation into their allegations of sexual assault. Both DSD and NBV complained
to the police, who commenced investigations, but failed to bring Worboys to justice until 2009.
36

Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 at [83].
Brooks v Commissioner of Police for the Metropolis [2005] UKHL 24 at [28].
38
Brooks v Commissioner of Police for the Metropolis [2005] UKHL 24 at [30].
39
Commissioner of Police of the Metropolis v DSD [2018] UKSC 11.
1
As victims of sexual offences are entitled to anonymity during their lifetimes the two claimants were referred to as “DSD”, and, “NBV”.
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The issue was whether the Human Rights Act 1998 imposed a duty on a public authority, such as the
police, not to act in a way which was incompatible with a convention right. The commissioner maintained
that the Act did not provide a remedy to victims of crimes committed by private parties where the allegation
was that the police had failed properly to investigate and there could be could be no liability in the absence
of direct responsibility or complicity. The claimants submitted that the commissioner had failed to conduct
an adequate investigation which amounted to a breach of their rights under the European Convention on
Human Rights 1950 art.3.2
At first instance,3 Green J held4 that art.3 imposed a duty upon the police to investigate, the purpose of
which was to secure confidence in the rule of law in a democratic society. The investigation had to be
independent, impartial and subject to individual scrutiny. The duty was not conditional upon the state
being guilty, directly or indirectly, of misconduct itself. It was triggered where there was a credible or
arguable claim, by the victim or a third party, that a person had been subjected to treatment at the hands
of a private party which met the description of torture or degrading or inhuman treatment in art.3.
The judge accepted that allegations of crime that were “grave” or “serious” amounted to torture or
degrading or inhuman treatment. He held that rape and serious sexual assault fell within that category.
Furthermore, where a credible allegation of a grave or serious crime was made, the police had to investigate
in an efficient and reasonable manner, which was capable of leading to the perpetrator’s identification
and punishment. The duty was one of means, and not results and the breach could occur regardless of
whether the investigation lead to an arrest, charge and conviction. Whether a breach had occurred was
measured by viewing the police’s conduct over a relevant timeframe.
Green J held that the assessment of the efficiency and reasonableness of an investigation took account
of its promptitude and whether an offender was adequately prosecuted. A successful prosecution within
a reasonable time would render operational failures irrelevant and non-justiciable. Accordingly, not every
failing attracted liability. The mere fact that a civil claim against an offender succeeded and or that
disciplinary measures had been taken against defaulting officers was not sufficient to expunge liability.
Failings could be investigative or operational. The process of determining whether an investigation was
reasonable or capable of leading to a result was a fact sensitive exercise. The judge recognised that the
law must not impose a heavy burden on the police.5
However, the court concluded that the commissioner was liable to the claimants for breach of the 1998
Act. That breach arose in relation to the period between 2003, which coincided with the complaint to the
police, and 2009 when Worboys was tried. There had been a series of systemic failings which went to the
heart of the failure to apprehend Worboys and to cut short his five to six year spree of violent attacks.
Five different areas of systemic failings could be accounted:
•
•
•
•
•

failure properly to provide training;
failure to supervise and manage;
failure properly to use available intelligence sources;
failure to have in place proper systems to ensure victim confidence; and
failure to allocate adequate resources.

2

“No one shall be subjected to torture or to inhuman or degrading treatment or punishment”.
DSD v Commissioner of Police of the Metropolis [2014] EWHC 436 (QB).
4
Green J accepted that under the common law the police do not owe a duty of care in negligence in relation to the investigation of crime: See Hill
v Chief Constable of West Yorkshire [1989] A.C. 53 per Lord Keith at 63A–64A and per Lord Templeman at 65C–E; Brooks v Commissioner of Police
of the Metropolis [2005] UKHL 24; [2005] 1 W.L.R. 1495; and Smith v Chief Constable of Sussex [2008] UKHL 50; [2009] 1 A.C. 225.
5
Osman v United Kingdom (23452/94) [1999] 1 F.L.R. 193; (2000) 29 E.H.R.R. 245, Z v United Kingdom (29392/95) [2001] 2 F.L.R. 612; [2001]
2 F.C.R. 246; (2002) 34 E.H.R.R. 3, Menson v United Kingdom (47916/99) [2003] Inquest L.R. 146; [2003] Po. L.R. 155; (2003) 37 E.H.R.R. CD220,
MC v Bulgaria (39272/98) (2005) 40 E.H.R.R. 20, Szula v United Kingdom (18727/06) (2007) 44 E.H.R.R. SE19, Milanovic v Serbia (44614/07)
(2014) 58 E.H.R.R. 33 considered.
3
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In addition to those systemic failures, the judge held that there were numerous individual omissions in
the specific cases of the two claimants which reflected the wider systemic failings but which, when viewed
in isolation could also be said be of sufficient seriousness such that had they not occurred, the police would
have been capable of capturing Worboys earlier.
The judge made it clear that the conditions laid down by the law pursuant to which the police might be
liable are relatively stringent. A series of exacting hurdles have to be overcome before liability can be
imposed. However, the failings in this case were held to be sufficiently serious to pass by a considerable
margin the test the applicable test of liability.
The defendant was liable to DSD for the failure of to investigate and for such damage as can properly
be attributed to this failing. She was also entitled to a declaration that the defendant was in breach of duty
towards her in respect of the failure properly to investigate her complaint of sexual assault.
The defendant also was liable to NBV upon the basis that its prior systemic and operational failures to
investigate caused her to be raped. The defendant was liable for the period of time that ensued following
the defective investigation into her case when her case was wrongly closed and before the point in time
when it was reopened. NBV was also entitled to a declaration that the defendant was in breach of duty
towards her in respect of the failure properly to investigate generally in the period prior to her assault and
also in relation to her complaint of sexual assault.6
On 23 July 2014,7 having assessed damages Green J awarded DSD the sum of £22,250 and NBV the
sum of £19,000. This decision was upheld by the Court of Appeal.8 The Commissioner of Police of the
Metropolis appealed to the Supreme Court.
The Supreme Court unanimously dismisses the appeal. Lord Kerr gave the main judgment, with which
Lady Hale agreed. Lord Neuberger agreed with Lord Kerr but also gave a judgment with which Lady
Hale agreed. Lord Hughes and Lord Mance give separate judgments with differing reasons but agreeing
with the outcome.
The main area of dispute was the nature of the positive obligation imposed by the ECHR art.3, particularly
the issue of whether the obligation related only to systemic failures or whether it also included operational
failures.
Lord Kerr examined the ECHR case law supporting the existence of the positive obligation under art.3
and concluded that there is an operational duty to conduct a proper inquiry into behaviour amounting to
a breach of art.3. In order to be an effective deterrent, laws which prohibit conduct constituting a breach
of art.3 must be rigorously enforced and complaints of such conduct must be properly investigated.
Deficiencies in investigations do not have to be part of a flawed approach of the system generally for a
breach of art.3 to arise. However, errors must be serious in order to give rise to such a breach. The case
law from the ECHR demonstrates a clear and constant line of authority to the effect that the state has a
duty to conduct an effective investigation into crimes involving serious violence to the individual. It has
consistently been held that the positive obligation to investigate effectively is not solely confined to cases
of ill-treatment by state agents.
Lord Neuberger agreed with Lord Kerr that serious failures which are purely operational will suffice
to establish a claim. The case law from the ECHR supports this approach. There is no basis in that case
law for the suggestion that the investigatory duty should be limited to systemic, as opposed to operational,
failures.
Lord Hughes differed from this view in that he considered that there is a positive obligation to ensure
that there are appropriate legal structures in place but that there is no operational obligation. In his view,
the case law from the ECHR leaves uncertainty as to the source and extent of the investigative duty. He
6

Liability having been established quantum was left to be assessed later.
D v Commissioner of Police of the Metropolis [2014] EWHC 2493 (QB).
8
DSD v Commissioner of Police of the Metropolis [2015] EWCA Civ 646.
7
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said that the proper test for the positive obligation under art.3 to investigate reports of past violence is
whether the state has a proper structure of legal and policing provision designed to punish it when it occurs
and has administered that structure in good faith and with proper regard for the gravity of the behaviour
under consideration. Lord Hughes said that the test was not whether the investigation was careless or
involved mistakes which ought not to have been made. Nevertheless, there was a breach of the positive
obligation in this case as there were plain structural errors.
Lord Kerr considered that the fact that the police do not have a common law duty of care in tort does
not extend to claims advanced under the Human Rights Act 1998. The bases of liability are different and
no assumption should be made that the policy reasons which underlie the exemption of police from common
law liability apply in the same way to liability for breach of HRA obligations. The existence of a duty to
investigate effectively does not depend on whether it is fair, just or reasonable to impose one.
Lord Hughes took a different view and examined the public policy reasons why English law does not
recognise a duty of care owed in tort by the police to individual citizens. Law enforcement and the
investigation of alleged crime involve a complex series of judgments and discretionary decisions. In his
view to revisit such matters step by step by way of litigation with a view to private compensation would
inhibit the robust operation of police work. He accepted that English law cannot control the operation of
the ECHR but pointed out that there is a delicate balance to be struck. He felt that it is undesirable to
permit detailed review of a particular criminal investigation by way of the ECHR, which is why he
concluded that the positive obligation should be confined to structural failings.
Lord Mance pointed out that the ECHR had previously distinguished between operational and systemic
errors. That had been replaced by a distinction between simple errors/isolated omissions and more serious
failings. He emphasised that the positive obligation under article only relates to more serious failings. The
appeal was dismissed.

Comment
The police have stated that in their view over 100 women could have been victims of John Warboys “the
black cab rapist”. His modus operandi was to lure women into his cab, announce he had won the lottery
or had some other good news to share. He would persuade them to have a drink with him (which he had
spiked). Then he would sexually assault and/or rape those women before dropping them off home; sick,
confused and traumatised.
The beginning of 2018 saw headlines announcing the inexplicable and wrong decision by the parole
board to release Warboys after serving only eight years of an indeterminate sentence for seriously sexually
assaulting and drugging 12 women. Widespread outrage followed the decision to release Warboys and
subsequently two women successfully challenged his release through a judicial review of the decision.
Bubbling along for much longer than this recent furore over Worboys, has been a case against the
Metropolitan police, brought by those same two women, using the Human Rights Act 1998. Their lawyers
argued successfully that the Metropolitan police breached the women’s art.3 rights, (the right not to be
subjected to inhuman and degrading treatment) due to their defective investigation of Warboys.
The case was significant enough to have Interveners such as Rape Crisis England and Wales, End
Violence Against Women Coalition, Southall Black Sisters, the Nia project and LIBERTY. The women
won at first instance and in the Court of Appeal. The Commissioner appealed to the Supreme Court. The
Supreme Court gave a unanimous judgment dismissing the appeal although there was a difference of
opinion on what would amount to a breach of art.3 in terms of systemic v operational failings. The decision
is extremely important for the duties that public bodies owe to individuals to conduct effective investigations
so as not to breach art.3 and cannot be underestimated. It may yet have a massive impact on how the police
have to go about investigating and prosecuting crime; particularly violent crimes such as murder, rape
and serious sexual violence.
2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors
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It has long been a well-established principle9 in English law that there is no general duty of care owed
to the public in negligence by the police. Recently, however, Robinson v Chief Constable of West Yorkshire
Police10 held that there is no general rule denying liability of the police in the prevention and investigation
of crime. It confirms that the police do owe a duty of care to avoid causing, by a positive act, foreseeable
personal injury to another person in accordance with general principles of tort law.
DSD was, however, concerned with the duties that the police owe under the HRA, which from October
2000 incorporated the European Convention of Human Rights into domestic law. Article 3 (the right not
to be subjected to inhuman and degrading treatment) involves both negative and positive duties owed by
the state and state agents to its citizens. Negative duties include things like the state not torturing its own
citizens. Positive duties are things that the state should actively be doing to ensure that art.3 is upheld.
Conducting an effective investigation is one of those positive duties and DSD was the first domestic case
to deal with scope and application of art.3 in the context of positive duties. It is an extremely important
and landmark judgment.

Positive duty
The Supreme Court made it clear beyond doubt that there is a positive duty under art.3 for the state to
investigate serious offences committed by any perpetrator, whether or not that perpetrator is an agent of
the state or an individual criminal. This duty is not simply an abstract one owed to the public at large but
can be invoked by an individual who demonstrates that the state’s failure to fulfil its obligations has led
to him or her suffering inhuman and/or degrading treatment.

Lord Kerr stated11 that he did not believe that every complaint of burglary, car theft or fraud would become
the subject of an action under the HRA. Lord Hughes at [128] went into more detail about what he
considered to be “the threshold of behaviour”, that would trigger the ancillary positive obligation under
art.3. He re-iterated that the treatment must pass “a minimum of severity” before it would fall under art.3
and said:
“… that what that minimum amounts to is relative and varies according to the circumstances of the
case, such as the nature and context of the punishment, the manner and method of its execution, its
duration, its physical and mental effects, and in some instances the sex age and state of health of the
victim.”
He went on to say that in English terms the cases made clear that the threshold would fall somewhere
on the scale of actual bodily harm:
“… To that must be added rape and child sexual abuse; whether indecent assault passes the threshold
remains unclear but it is perhaps likely that it may. So one would think must be added false
imprisonment (for example by relatives), violent disorder, most terrorist offences and many other
crimes.”
It seems clear from the judgment that the great majority of violent and sexual offences will trigger the
engagement of art.3.

9
See Hill v Chief Constable of West Yorkshire [1989] A.C. 53; [1988] 2 W.L.R. 1049 and Michael v Chief Constable of South Wales Police [2015]
UKSC 2.
10
Robinson v Chief Constable of West Yorkshire Police [2018] UKSC 4; see comment above in this edition of JPIL.
11
DSD v Commissioner of Police of the Metropolis [2018] UKSC 11 at [53] of his judgment.
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What constitutes a breach of art.3: Systemic or operational breaches?
This part of the judgment elucidated most disagreement. The majority view was from Lord Kerr, Lord
Neuberger and Lady Hale. They agreed that both systemic and operational breaches could amount in
principle to a breach of art.3 by the state investigatory body and that indeed there was no requirement for
there to be systemic error or errors to constitute a breach. In Lord Kerr’s view the systemic and the
operational could not easily be separated out and were so often intertwined that such a distinction did not
make sense. This contrasts with Lord Hughes’ view that the error should be a systemic one.
Lord Kerr did accept12 that simple errors or isolated omissions would not give rise to a breach of art.3.
Only what he called “conspicuous or substantial” errors in investigation would qualify. The serious and
long list of operational failings on the part of the police in the Worboys case are many. They are set out
clearly in the first instance judgment and the most important are highlighted by Lord Kerr at [51] of his
judgment. It is also clear that the more serious the alleged crime, the more demanding the investigation
should be. Lord Neuberger at [96] said that:
“… a court must inevitably start by considering the failures in the particular case. On the wider
approach, a court would simply ask whether those failures were sufficiently serious to represent an
infringement of the investigatory duty.”

Relationship between tort and HRA

LIABILITY

Lord Kerr re-iterated that the basis of liability in tort and under the HRA are different. Policy reasons
which may prevent police liability in negligence at common law should not apply when considering breach
of Convention rights. In particular, he held that the:
“common law, with its innate flexibility can cope the Caparo ‘fair, just and reasonable’ test but it
cannot be easily be accommodated in Convention jurisprudence. The police either have a protective
duty under Article 3 or they do not. The presence of the duty cannot depend on one’s conception of
whether it is fair, just or reasonable for it to exist.”13

Compensation for breach of art.3
The judgment makes clear beyond doubt that an individual who has suffered a breach of their art.3 rights
has the right to claim compensation against the state where there has been a failure by the state to conduct
an effective investigation into a crime committed against them, whoever by. They re-iterate that the
principle behind the award of compensation differs fundamentally to that in tort. The compensation
awarded for breach of a convention rights is not to put the injured party back in the position they would
have been but for the negligent act or to compensate for losses. Instead it is to give just satisfaction and
recognition to the finding that a convention right has been breached. It is a token of that breach and a
marker and therefore is likely to in many cases be more modest than an award calculated under tortious
principles.

What now for policing?
Many blogs and commentators have already raised the spectre of “floodgates”, defensive policing and the
already harsh cutbacks in police budgets meaning that an already over-stretched and under-resourced
police force is going to be hit very hard by the DSD judgment. Lord Hughes certainly echoes these fears
12
13

DSD v Commissioner of Police of the Metropolis [2018] UKSC 11 at [29].
DSD v Commissioner of Police of the Metropolis [2018] UKSC 11 at [70].
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in his part of the judgment, whereas Lord Kerr14 demolishes those fears, stating that it should act as “an
incentive to avoid those errors and to deter, indeed eliminate, the making of such grievous mistakes” by
the police.
What is of interest is that since the Hill decision, arguments over public policy, resources and defensive
policing have been used by the courts to deny claimant’s by in large (Robinson apart) a remedy against
the police in negligence. Surely the argument of Lord Kerr that actually the police being liable for defective
investigations could actually improve policing are just as sound in the tortious context as when considering
the breach of a citizen’s convention rights? Although the Supreme Court reiterated the clear distinction
between the law of tort and claims under the HRA, perhaps this decision combined with the recent Robinson
decision could signal a weakening of the well-worn public policy arguments justifying the police’s
immunity in negligence.

DSD represents a significant victory for victims of serious violent crime and a marked extension of their
rights and practical remedies if they are failed by police in their investigation and prosecution of such
crime. It is particularly encouraging for women and rape and sexual assault victims who often face huge
hurdles in securing convictions in such offences even when an effective and proper investigation has been
undertaken. The consequences of DSD could well extend into post October 2000 police investigations
into other areas. These could include the well-publicised child sexual exploitation (“CSE”) scandals in
Rotherham, Rochdale and other areas across the country, and investigations into serial paedophiles such
as Barry Bennell.
It is also arguable that the positive duty under the HRA art.3 to conduct an effective investigation should
apply to other state bodies such as local authority social services departments tasked by the state into
conducting s.47 investigations when they have “reasonable cause to suspect that a child who lives, or is
found, in their area is suffering, or is likely to suffer significant harm”. Defective investigations by social
service local authority departments which result in a child continuing to suffer severe neglect, child sexual
abuse and/or violence would breach art.3 and the child by way of their litigation friend would have a claim
against that local authority for compensation as a result of that breach.

Practice points
•

•

•

14

When considering claims for clients who allege negligence of any state body or organ of
the state it is vital to consider alongside any negligence action or other tortious remedy the
possibility of a claim under the HRA.
It is important not simply to consider the defendant you may be pursuing, i.e. social services
in a child sexual abuse or CSE case but to also look at the actions of the police (if involved)
and whether alongside any negligence claim a HRA claim could also be brought.
In any HRA case the main stumbling block is often the time limit point—claims must be
brought under the HRA within one year from the date of breach and unlike the Limitation
Act 1980, time does run against both children and protected parties in HRA claims and so
the year can and does expire for children and those who lack capacity in the same way as
against an adult. The courts can allow the case to proceed out of time but there is no s.33
checklist as such but cases are decided on a case by case basis by the courts. Prompt advice
as to any possible HRA claim is therefore vital to avoid the time limit passing and it may
be necessary to issue protective proceedings in certain cases.

DSD v Commissioner of Police of the Metropolis [2018] UKSC 11 at [71].
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•

Qualified One Way Costs Shifting (“QOCS”) does not apply to HRA claims in the same
was as it does to personal injury cases and so it is essential to ensure adequate funding is in
place to protect any claimant before a HRA claim is brought in the courts.
Kim Harrison

Various Claimants v WM Morrison Supermarket Plc
(QBD; Langstaff J; 1 December 2017; [2017] EWHC 3113 (QB))
Employers’ liability—breach of statutory duty—vicarious liability—data breach—misuse of private
information—breach of confidence—Data Protection Act 1998

LIABILITY

Breach of confidence; Data breach; Data protection; Employers' liability; Misuse of private information;
Personal data; Vicarious liability
During an audit in 2012, KPMG had requested a copy of the defendant (Morrisons) payroll data. Andrew
Skelton, a Senior IT Auditor in Morrisons’ employment was recruited to assist with the exercise. On 18
November 2013, Skelton, aggrieved following a disciplinary procedure, downloaded the payroll data to
a USB stick. On 16 December, from his work computer, Skelton attempted to use software capable of
disguising the individual identity of a computer which had accessed the internet.
On 12 January 2014, from his home computer, Skelton posted a file containing the personal details of
around 100,000 employees on a file sharing website. Links to the site were then posted elsewhere. On 13
March, a CD containing a copy of the information was sent anonymously to three newspapers, one of
which notified Morrisons of the incident. Morrisons immediately took steps to remove the data and links
to the website. Skelton was later convicted of offences under the Computer Misuse Act 1990 and the Data
Protection Act 1998.
95,518 employees of Morrisons whose data was disclosed by the actions of Skelton on 12 January and
13 March 2014 claimed compensation both for breach of statutory duty1 and at common law (the tort of
misuse of private information, and equitable claim for breach of confidence). The claims are put on the
basis that Morrisons has both primary liability for their own acts or omissions, and secondary (vicarious)
liability for the actions of one of their employees harming his fellow workers.
In respect of the Data Protection Act, primary liability was said to be absolute or strict, rather than a
qualified liability only arising if Morrisons failed to observe appropriate standards. In the alternative if
the Act did not impose an absolute liability, it was asserted that in any event Morrisons failed to observe
those standards and was liable on that alternative basis. There was a trial on liability the issue being whether
Morrisons was liable, directly or vicariously, for Skelton’s actions.
Langstaff J held that the wording of the statute, as interpreted in Ittihadieh v 5-11 Cheyne Gardens
RTM Co Ltd,2 was such that Morrisons was not the data controller at the time of the breach of the principles
in Sch.1 Pt I para.1, para.2, para.3 and para.5 in respect of the information later disclosed on the internet.
On that basis, Morrisons owed no duty to the claimants in respect of which it was in breach.3

1

Under the Data Protection Act 1998 s.4(4).
Ittihadieh v 5-11 Cheyne Gardens RTM Co Ltd [2017] EWCA Civ 121; [2017] 3 W.L.R. 811.
3
Ittihadieh v 5-11 Cheyne Gardens RTM Co Ltd [2017] EWCA Civ 121; [2017] 3 W.L.R. 811 applied.
2
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Morrisons had failed to discharge its duty under Sch.1 para.74 to take appropriate organisation measures
to guard against unlawful disclosure and/or data loss. However, that failure neither caused nor contributed
to the disclosure which occurred. For similar reasons primary liability was not established. Morrisons had
not disclosed the information or misused it. Andrew Skelton had acted without authority and criminally.
Turning to vicarious liability the judge recognised that the approach to adopt was that set out in Mohamud
v William Morrison Supermarkets Plc.5 The disclosure on the internet of the payroll data was not
disconnected by time, place and nature from Skelton’s employment. There was an unbroken thread that
linked his work to the disclosure. That conclusion was based on several reasons, including his actions
between November and March.
Morrisons had deliberately entrusted Skelton with the payroll data; it was a task specifically assigned
to him. Associated with that, he was in receipt of information which was confidential or to have limited
circulation only. He was appointed on the basis that that would happen, and he could be trusted to deal
with it safely. Morrisons took the risk it might be wrong in placing the trust in him. Skelton’s role in
respect of payroll data was to receive and store it and disclose it to a third party. The fact that he chose to
disclose it to others who were not authorised was nonetheless closely related to what he was tasked to do.
When he received the data, though covertly intending to copy it for misuse, he was acting as an employee
and the chain of events from then until disclosure was unbroken. The fact that the disclosures were made
much later, from home, outside working hours and by use of personal equipment did not disengage them
from his employment. The issue was not whether Morrisons did wrong, but whether, when Skelton did,
his acts were closely connected with his employment.6 There was a sufficient connection between the
position in which Skelton was employed and his wrongful conduct, put into the position of handling and
disclosing the data as he was, to make it right for Morrisons to be held liable.
That conclusion would be the same irrespective of whether a breach of duty under the Act, a misuse of
private information or a breach of confidence was concerned.7 The fact that Skelton’s actions arose out
of a grudge was beside the point. Although Morrisons was the main target of his actions, it was just that
it should be vicariously liable for the wrongs done to the claimants.8
Judgment was entered for the claimants.

Comment
Various Claimants is not a personal injury case. However, it applies familiar principles in the law of
vicarious liability that were principally fashioned in personal injury disputes. It is hence of interest to
personal injury lawyers. Furthermore, the interest at stake in Various Claimants, namely, the interest in
privacy, is clearly connected to interests in personal and bodily security, interference with which personal
injury claims seek to vindicate.
The doctrine of vicarious liability is widely understood to turn on two broad enquiries. The first is
whether the tortfeasor and defendant stand in a relationship that imports vicarious liability. The relationship
of employment is the paradigmatic example of such a relationship, although recent cases have made it
clear that a relationship “akin” to employment may also suffice. Furthermore, there are, of course, a range
of other relationships that have always been recognised as being sufficient to enliven the vicarious liability
doctrine, such as that of principal and agent. The second enquiry concerns whether the tortfeasor committed
4
“Appropriate technical and organisational measures shall be taken against unauthorised or unlawful processing of personal data and against
accidental loss or destruction of, or damage to, personal data”.
5
Mohamud v William Morrison Supermarkets Plc [2016] UKSC 11.
6
Applying Mohamud v William Morrison Supermarkets Plc [2016] UKSC 11.
7
Mohamud v William Morrison Supermarkets Plc [2016] UKSC 11 followed, Axon v Ministry of Defence [2016] EWHC 787 (QB); [2016] E.M.L.R.
20 considered.
8
Mohamud v William Morrison Supermarkets Plc [2016] UKSC 11, Bazley v Curry (1999) 174 D.L.R. (4th) 45 and Lister v Hesley Hall Ltd [2001]
UKHL 22; [2002] 1 A.C. 215 considered.
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the tort while acting in the scope of his or her employment (or other relevant relationship) with the
defendant. Because Mr Skelton was employed by Morrisons, no issue arose in relation to the first of the
foregoing questions in Various Claimants. The case was all about whether Mr Skelton acted in the course
of his employment in engaging in the conduct in question.
The following three points are worth bearing in mind when thinking about the law of vicarious liability.
First, the law in this area has been expanded relentlessly in a pro-claimant way during since the around
the second half of the 20th century. That expansion gathered pace at the start of the 21st century. The
position has now been reached where vicarious liability is being imposed despite the absence of a
relationship that traditionally engaged the vicarious liability principle. And tortious conduct that is only
tenuously or indirectly related to the scope of the tortfeasor’s relationship with the defendant is now often
being found to fall within the scope of that relationship. The likely reason for these developments is, of
course, an acute awareness on the part of judges that expanding of the doctrine of vicarious liability
improves the prospects that the claimant will be able to enforce any judgment that they are able to obtain
in their favour.
Secondly, a difficult theoretical debate continues to rage as to whether vicarious liability is truly vicarious
at all. According to one way of looking at things, vicarious liability is indeed vicarious because the vicarious
liability doctrine means that the defendant can incur responsibility despite not being at fault personally.
The defendant is liable because the liability of the tortfeasor is duplicated on the defendant. However,
there is a very different, alternative way of understanding matters. On the alternative account, the conduct
of the tortfeasor is attributed to the defendant with the result that the defendant is in fact a tortfeasor him
or herself.
On this analysis, the language of vicarious liability is misplaced. Instead, what is conventionally referred
to as vicarious liability is in fact simply an instance of direct liability. This debate about how to understand
the institution of vicarious liability is not an arid academic matter. Its resolution has major practical
implications for the disposal of cases. Suppose, for example, that the tortfeasor has a defence to liability.
If the tortfeasor has a defence, the defendant cannot be vicariously liable if the doctrine of vicarious liability
works by duplicating the tortfeasor’s liability on the defendant. That is because if the tortfeasor has a
defence there will be no liability to duplicate. However, if what the law does is instead attribute the
tortfeasor’s acts to the defendant, the defendant will become a tortfeasor in his or her own right by virtue
of having committed the tortious acts, and it will be irrelevant that the tortfeasor, a third party, has a
defence.
Thirdly, recent Supreme Court jurisprudence in this field leaves no room for any serious suggestion
that it is controlled by precise tests. There has been a retreat of sorts in relation to both of the enquiries
posed by the doctrine of vicarious liability to the question of whether it is fair, just and reasonable to
impose liability on the defendant. In Cox v Ministry of Justice, Lord Reed JSC said:
“Where a case concerns circumstances which have not previously been the subject of an authoritative
judicial decision, it may be valuable to stand back and consider whether the imposition of vicarious
liability would be fair, just and reasonable.”9
The same trend is apparent in the law regarding non-delegable duties of care.10
To an extent, these developments suggest that the search for principle has been called off in relation to
the vicarious liability doctrine. A further point of significance is that this trend is strikingly at odds with
the Supreme Court’s recent analysis in relation to the duty of care. In two major decisions, Michael v

9

Cox v Ministry of Justice [2016] UKSC 10; [2016] A.C. 660 at [42].
“A non-delegable duty of care should be imputed to schools only so far as it would be fair, just and reasonable to do so”: Woodland v Swimming
Teachers Assoc [2013] UKSC 66; [2014] A.C. 537 at [25] per Lord Sumption JSC.
10
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Chief Constable of South Wales11 and Robinson v Chief Constable of West Yorkshire,12 the Supreme Court
explicitly distanced itself from policy-based analyses of the duty of care issue, which analyses are directly
associated with the third (i.e. “fair, just and reasonable”) stage of the Caparo test. This schism in the
approach of the Supreme Court to two closely related problems is unexplained and may well be inexplicable.
An appeal against the decision in Various Claimants is currently pending.

Practice points
•

The doctrine of vicarious liability poses two questions: does the requisite relationship between
the tortfeasor and defendant exist, and did the defendant commit a tort within the scope of
that relationship?

In at least some cases, the court will stand back and resolve the issue of vicarious liability by asking
whether it is fair, just and reasonable to impose vicarious liability.

LIABILITY

Dr James Goudkamp

11
12

Michael v Chief Constable of South Wales [2015] UKSC 2; [2015] A.C. 1732.
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4; [2018] 2 W.L.R. 595.
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Foreman v Williams
(QBD; Peter Marquand; 21 December 2017; [2017] EWHC 3370 (QB))
Personal injury—damages—multiple injuries—general damages—loss of congenial employment—loss
of earnings—special damages—relief from sanctions

QUANTUM/
D A M A G E S

Freezing injunctions; General damages; Loss of congenial employment; Loss of earning capacity;
Measure of damages; Multiple injuries; Uninsured loss
In July 2015, shortly before his 53rd birthday, the claimant Michael Foreman had been a passenger in a
microlight aircraft owned and flown by the defendant Graham Williams. The aircraft caught fire and
crashed, causing the claimant multiple injuries, including fractures to the sternum, three vertebrae, and
both feet.
Michael Foreman was hospitalised for two weeks, had at least four operations, and was unable to return
to work for some 10 months. He was left with pain and stiffness in his back, a 10% reduction in the
functional range of movement in his neck and aching and discomfort in his feet. He did not sleep well,
walking was painful, he could not bend or lift, and there was no prospect of any improvement. Graham
Williams denied liability. However, when he was denied coverage under his insurance policy he left the
country and played no further part in the proceedings.
The court entered judgment and gave directions for a trial on quantum. At the start of the trial, the
claimant applied for relief from sanctions under CPR r.3.9, not having been able to serve his evidence
and schedule of loss by the time directed. Relief was granted.
The defendant was aware of the directions and the trial date and had frustrated the claimant’s attempts
to serve his evidence. The late service had not imperilled the trial date; even if the documents had been
served on time it was unlikely that the defendant would have taken part. The default was neither serious
nor significant and was entirely the defendant’s fault. Were relief not granted, he would have frustrated
justice.1 The court proceeded with the trial in the defendant’s absence pursuant to CPR r.39.3.2
Taking account of the Judicial College Guidelines, the uplift specified in Simmons v Castle,3 and relevant
quantum decisions the court awarded general damages of £42,500. The judge bore in mind that, in a
multiple injury case, arriving at a proper assessment was not simply a case of adding together the possible
awards for each injury. It was a matter of judgment, looking at the circumstances as a whole to determine
a fair, just and reasonable level of compensation.
The claimed past loss of earnings for 10 months was properly evidenced and the claimant was awarded
the full sum of £7,764. The claimant initially sought £400 by way of lost pension contributions, but
conceded that, given the award for loss of earnings, that would amount to double recovery. There was no
award for loss of pension.
The claimant initially sought £13,358 for past care but conceded that a 25% discount should be applied
on the basis that the care had been provided by his wife. The two-and-a-half years from the accident to
1

Denton v TH White Ltd [2014] EWCA Civ 906 followed.
Failure to attend the trial.
3
Simmons v Castle [2012] EWCA Civ 1288.
2
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the date of trial was broken down into seven distinct periods during which the required level of care had
fluctuated. For the first six periods, spanning the 20 months after the accident, the aggregate rate of the
local authority’s “spinal point 8” was applicable on the basis that care was being provided in the evenings,
at weekends and during the night. By the seventh period, the claimant’s need for care had dropped to
about two hours per week in the evenings, and from that point onwards the basic rate applied.
The medical evidence confirmed that there was unlikely to be any further improvement in the claimant’s
feet, and that justified the continuation of the care until his 70th birthday. Recovery stopped at that point
due to the difficult in distinguishing between care necessitated by the accident and that which would be
required in any event.
An award for past and future travel expenses of £4,895 was made. This covered trips to medical
appointments and the cost of driving to and from work. Before the accident, the claimant had been able
to walk to and from work, but he was no longer able to do so. The claimant was also entitled to recover
miscellaneous expenses of £3,275. This covered the cost of prescriptions; a particular mattress; clothing
to replace that damaged in the accident and to accommodate his injuries; and wheelchair hire. However,
he was held not to be entitled to recover the cost of counselling sessions.
The claim for loss of congenial employment was rejected. The claimant was continuing in his pre-accident
employment, although in a more desk-based role. The judge held that the fact that he could not carry on
exactly as he had done previously did not mean that he could recover for loss of congenial employment.
The claimant remained in employment but in his Schedule, he sought an award of £46,000 for
disadvantage on the open labour market. However, at the beginning of trial it was conceded that the claim
would be for £23,000, approximately one years’ worth of earnings. The claimant’s evidence was that a
number of individuals at the same level as him within his workplace were at risk of redundancy due to
restructuring of the company. The claimant previously spent 80% of his day on his feet, which was no
longer possible. His role was now more paperwork based.
The evidence was that he should remain fit to perform such duties until his normal retirement age.
However, he was left at a permanent disadvantage on the open labour market as result of the accident. As
there was a real risk of him losing his job at some point in the future, and he would find it hard to find
fresh employment he was awarded £23,000.
Adding interest, judgment was entered for the claimant in the total sum of £99,449.08 plus costs.

This was a moderately high value claim against an uninsured defendant, or at least, a defendant whose
insurer had declined coverage of the claim, and it reminds us that rapid steps need to be taken to preserve
the assets of a defendant if there is any concern that he may divest himself of such assets prior to any
judgment being enforced. In this case, an application for a freezing injunction was made against the
defendant on the basis that he owned a property in joint names with his partner, but by the time the
application came to be heard, the property had been transferred into the sole name of the partner. Whilst
remedies may potentially be available to set-aside such flagrant transfers, the lesson learned is that
applications to freeze assets need to be expedited, and with interim relief if necessary.
Turning to the assessment of damages, although the defendant did not appear and was not represented
at the hearing, the case still had to be prepared properly and appropriate evidence produced at trial to prove
the losses. It should never be assumed that because a hearing is unopposed preparation can be soft-peddled.
Some judges may have significant experience of personal injury and may not provide claimants with an
open goal.
A few aspects of the quantum assessment in this case are worthy of comment as follows:
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•

Damages for PSLA:
In assessing the appropriate level of general damages for PSLA the judge preferred evidence
of previous court awards over reported settlements but bore in mind that many of the court
awards were some 40 years old. Query how useful such old awards despite being updated
for inflation. The JC Guidelines are generally more useful and were intended in the main to
avoid the need to resort to old case authorities.4

•

Aggregate rate for gratuitous care:
The judge accepted that for much of the time that care was provided to the claimant by his
wife it was given during unsocial hours at night and on weekends. He therefore allowed the
aggregate rate from spine point 8 for these periods. The guiding principle is always what is
appropriate in the individual case and the court should look at the quality of the care provided
and equate it to what would have been provided in commercial organisations. The assessment
is very fact sensitive,5 and it appears that the aggregate rate is applied more readily by first
instance judges than might have been expected.

•

Discount applied for gratuitous care:
The judge applied a conventional discount of 25% to the claims for both past and future
care. In many cases it will not be appropriate to discount all of the future care if there is a
real chance some of it may need to be purchased commercially.

•

Smith v Manchester award:

QUANTUM/
D A M A G E S

This was a quintessential case in which a Smith v Manchester award was appropriate. Whilst
the claimant was back at work and earning at the same level he would have done but for the
accident, he had a real risk of losing his job from compulsory redundancy. If he then found
himself on the open labour market (with up to 15 years before retirement) he would have
been at a distinct disadvantage because he was no longer fit for physically demanding or
very active work and was only capable of sedentary paperwork based roles. So his potential
loss was predictable but speculative.
A multiplier/multiplicand approach would have been workable in theory by applying the same
multiplicand but with a reduced (disability) multiplier for residual earnings given the medical evidence
which established that the claimant was disabled within the meaning of the Equality Act 2010. However,
such an approach did not find favour with Jackson LJ in Billett v Ministry of Defence6 for a claimant in a
similar position to the claimant in this case. Jackson LJ thought the broad brush Smith v Manchester
approach more reasonable and less likely to over-compensate, but he nevertheless cross-checked his
assessment by also calculating the loss on a multiplier/multiplicand basis.
I always recommend pleading the earnings handicap claim on both multiplier/multiplicand and Smith
v Manchester bases in the alternative so as to provide a suitable cross-check and so as to give the court
the option to award the higher of the two if appropriate.
Given the speculative nature of any future loss the appropriate level of Smith v Manchester award is
always a matter of judgment in any given case. A common approach is to make the award a multiple of
the annual salary and in this case one year’s salary was accepted by the judge as being reasonable.

4

See Lord Donaldson’s forward to the first edition.
See per May LJ in Evans v Pontypridd Roofing Ltd [2001] EWCA Civ 1657; [2002] P.I.Q.R. Q5 at [24].
6
Billett v Ministry of Defence [2015] EWCA Civ 773.
5
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In order to strengthen a Smith v Manchester claim there should be some evidence that the claimant is
at some, probably unquantifiable, risk of losing his job. In this age of short term or zero-hour contracts
this should not be difficult, and in the present case the claimant was able to evidence the company’s plans
to restructure its staff resulting in possible redundancies. Secondly, there needs, of course, to be good
medical evidence establishing handicap which will affect employability.

Practice points
•
•
•

If proceedings for substantial sums are to be pursued against uninsured defendants it is
important to consider taking prompt steps to freeze assets before they are dissipated.
Cases against unrepresented parties need to be prepared with as much care and diligence as
any other proceedings.
When pleading a Smith v Manchester award it is useful also to plead a loss of earnings claim
on a multiplier/multiplicand basis if the evidence allows.
Nathan Tavares QC

Meadows v Khan
(QBD; Yip J; 23 November 2017; [2017] EWHC 2990 (QB))
Clinical negligence—damages—wrongful birth—duty of care—foreseeability—causation—autistic spectrum
disorder—haemophilia—disabled persons—consequential loss

Prior to her pregnancy, Omodele Meadows asked the defendant to establish whether she carried the
haemophilia gene. The defendant arranged a blood test, as a result of which the claimant was led to believe
that any child she had would not suffer from haemophilia. However, the test only confirmed that the
claimant herself did not have haemophilia and was not suitable for determining whether she was a carrier.
The claimant became pregnant and gave birth to her son, who had haemophilia. He also suffered from
autism, which was unrelated to the haemophilia.
Genetic testing subsequently confirmed that the claimant was a carrier for haemophilia. It was undisputed
that, but for the defendant’s negligence, the claimant would have undergone foetal testing for haemophilia
during her pregnancy and would have had a termination. She was therefore entitled to damages in relation
to the costs of bringing up a child with haemophilia. However, the scope of the defendant’s duty of care
remained in dispute, as did the extent to which it would be fair, just and reasonable to hold her liable for
the additional costs relating to the autism.
The claimant’s case was that, since the pregnancy would not have continued but for the defendant’s
negligence, the defendant was liable for all the consequences of the pregnancy. Applying the principle in
South Australia Asset Management Corp v York Montague Ltd1 the defendant denied that she owed the
claimant a duty of care in relation to the autism and that her liability was limited to the consequences of
1
South Australia Asset Management Corp v York Montague Ltd [1997] A.C. 191; A decision of the House of Lords concerning negligent valuation
of property before the property crash of the early 1990s. The case contains statements of general principle in relation to whether losses can be considered
to be within the scope of a professional adviser’s duty.
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the haemophilia, as that was the condition that she was consulted about. The legal issue the judge had to
decide was this: Can a mother who consults a doctor with a view to avoiding the birth of a child with a
particular disability (rather than to avoid the birth of any child) recover damages for the additional costs
associated with an unrelated disability?
Yip J held that there was no basis on which to distinguish between wrongful birth and wrongful
conception, which occurred where pregnancy would have been avoided altogether but for the negligence.2
Wrongful birth might arise either as a result of wrongful conception or because negligent advice or
treatment had denied the mother the opportunity to terminate a pregnancy that she would not have continued
had she been properly advised or treated.
Here, the negligence occurred prior to conception. The purpose of the service offered by the defendant
was not to prevent the claimant having any child, but to prevent her having a child with haemophilia. If
that service had been performed properly, she would have ensured that the pregnancy did not continue.
Standard causation was therefore established.
In this case, it was agreed that the risk of autism was a risk that existed with every pregnancy. The risk
was not increased, nor were the chances of avoiding it lessened, by the failure to properly manage the risk
of the claimant having a child with haemophilia. The judge held that if the claimant had known she was
a carrier, she would have gone on to have another pregnancy which would have carried the same risk of
autism but which, on the balance of probabilities, the subsequent pregnancy would not have been affected
by autism.3
The focus of the defendant’s duty and the purpose of the service sought by the claimant was to provide
the necessary information to allow her to terminate any pregnancy afflicted by haemophilia. Although the
autism was merely bad luck, both conditions were a natural consequence of a pregnancy that would not
have continued but for the negligence. Accordingly, the scope of the defendant’s duty extended to preventing
the child’s birth and all its consequences.
Turning to damages the judge recognised that in wrongful birth cases, the cost of raising a healthy child
is not recoverable as a matter of policy.4 Even so, the costs of raising a disabled child born as a result of
a doctor’s negligence are recoverable, even where there is no link between the negligence and the disability
and where the disability arose out of the normal incidents of conception, intra-uterine development and
birth.5 The claimant was therefore entitled to recover damages for all the natural consequences of her
pregnancy.
The judge acknowledged that the distribution of burdens and losses between innocent patients and NHS
doctors is a controversial topic with the sensitivities of this case perhaps giving rise to even more ground
for debate. However, she did not accept the defendant’s suggestion that imposing liability here would
mean that doctors would be under increased pressure to advise in relation to all potential consequences
of pregnancy and birth when advising on one particular risk. She continued:
“Nor do I think the defendant’s reference to the need for other professionals to purchase cover for
coincidental loss is relevant. The rising cost of professional indemnity for general practitioners is a
matter of legitimate public concern. However, allowing recovery of the autism costs in this case will
not open the floodgates to numerous other claims. The circumstances of this case, with the coexistence
of two disabilities, will be rare.”
The principle of distributive justice did not require a distinction to be drawn between the claimant who
would have wanted to terminate her pregnancy in this case and a mother who would have wanted to

2

Groom v Selby [2001] EWCA Civ 1522 followed.
Chester v Afshar [2004] UKHL 41 followed, South Australia Asset Management Corp v York Montague Ltd [1997] A.C. 191 distinguished.
4
McFarlane v Tayside Health Board [2000] 2 A.C. 59.
5
Groom v Selby and Parkinson v St James and Seacroft University Hospital NHS Trust [2001] EWCA Civ 530 followed.
3
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terminate any pregnancy. The judge did not accept that the claimant should be in a worse position simply
because she would have been happy to have another pregnancy and to run the risks associated with that.
It followed that the costs related to the child’s autism could properly be recovered by the claimant from
the defendant. Damages were assessed in the sum of £9,000,000 in accordance with the agreement on
quantum reached between the parties. Judgment was entered for the claimant.

Comment
The cause of action in this case, as with most clinical negligence claims, was the tort of negligence.
Negligence was described as a “composite” tort by May LJ in Sam v Atkins6 when he said:
“It is commonplace to analyse a cause of action in negligence compartmentally, examining a duty
of care, breach of the duty, causation and damage. That is convenient, but technically wrong.
Negligence is a composite concept necessarily combining all the elements I have mentioned.”
This is one way of observing that to establish “negligence” the claimant must prove that the defendant
has breached a duty of care, owed to the claimant, causing damage of a kind for which the defendant will
be held legally liable. Whilst each element of the tort does need to be proved May LJ was surely right to
caution against over-compartmentalisation, given that these individual building blocks do overlap.
First, the scope of the duty of care is linked to responsibility for the type of damage which, if there is
a causative breach, the defendant will be held liable for. In Jolley v Sutton LBC7 Lord Hoffmann observed:
“But the present law is that unless the injury is of a description which was reasonably foreseeable,
it is (according to taste) ‘outside the scope of the duty’ or ‘too remote’.”

“How, then, does one identify a plaintiff’s ‘true loss’ in cases of tort? … I take as my starting point
the commonly accepted approach that the extent of a defendant’s liability for the plaintiff’s loss calls
for a twofold inquiry: whether the wrongful conduct causally contributed to the loss and, if it did,
what is the extent of the loss for which the defendant ought to be held liable. The first of these
inquiries, widely undertaken as a simple ‘but for’ test, is predominantly a factual inquiry.
The second inquiry, although this is not always openly acknowledged by the courts, involves a
value judgment (‘ought to be held liable’).
The law has to set a limit to the causally connected losses for which a defendant is to be held
responsible. In the ordinary language of lawyers, losses outside the limit may bear one of several
labels. They may be described as too remote because the wrongful conduct was not a substantial or
proximate cause. The defendant’s responsibility may be excluded because the plaintiff failed to
mitigate his loss. Familiar principles, such as foreseeability, assist in promoting some consistency
of general approach. These are guidelines, some more helpful than others, but they are never more
than this.”
The judgment in this case reflects all these general observations about the tort of negligence. The nature
of the duty owed by the defendant to the claimant was held, in line with authority in this area, to have a
bearing on causation (in the sense of both inquiries identified by Lord Nicholls) and hence the damage
for which the defendant was held to be liable. Consequently, each compartment of the composite tort,
6

Sam v Atkins [2005] EWCA Civ 1452.
Jolley v Sutton LBC [2000] 1 W.L.R. 1082.
8
Kuwait Airways Corp v Iraqi Airways Co (No.6) [2002] UKHL 19; [2002] 2 A.C. 883.
7
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Secondly, what is meant by causation, and hence how this links to the components of both duty and
damage, was explained by Lord Nicholls in Kuwait Airways Corp v Iraqi Airways Co8 where, at 1091, he
said:
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seen in the context of the case, needs to be considered before returning to the central issue of what damage,
given the background, the judge concluded that the defendant “ought”, adopting the language of Lord
Nicholls, to be held liable for.

Duty
The starting point is identification of the duty owed by the defendant to the claimant, as that may help
discern the damage for which the defendant will be liable if the duty is breached. Hence in Groom v Selby9
Hale LJ held:
“It is fair, just and reasonable that a doctor who has undertaken the task of protecting a patient from
unwanted pregnancy should bear the additional costs if that pregnancy results in a disabled child.”
Whilst it was essential for the claimant to prove the defendant owed a duty of care, to establish
negligence, that, in the context of the claim, was not just the starting point but also an important
consideration, reflecting the scope of the duty, when deciding the damage for which the defendant would
be liable. Before getting that far, however, it was necessary for the court to deal with breach.

Breach
The defendant admitted there had been a breach of the duty of care which was owed to the claimant. The
judge observed:
“Just as in Groom, it can be said that the defendant’s breach of duty caused the claimant’s pregnancy
to continue when it would otherwise have been terminated.”
The defendant’s breach of duty meant the court had, next, to consider causation in circumstances where
it was necessary to consider both the first inquiry and the second inquiry identified by Lord Nicholls in
Kuwait Airways Corp.

QUANTUM/
D A M A G E S

Causation: First inquiry
This first inquiry, the causal connection between breach of duty and loss, is so often a key issue in clinical
negligence claims. Here that part of the claim for damages associated with autism had similarities to the
claim, as a whole, in McFarlane v Tayside Health Board10 where, as the judge in this case observed, the
House of Lords had recognised “the normal principles of breach of duty and ‘but for’ causation would
not provide the final answer”.
The disputed claim for damages here, relating to the autism, had more similarity with the claims made
in both Groom and Parkinson v St James and Seacroft University Hospital NHS Trust,11 as the judge
observed:
“In each case, there was no direct link between the negligence and the disability … Mrs Parkinson
became pregnant following a failed sterilisation. Her son was born with severe disabilities. Mrs
Groom would have undergone an early termination of her pregnancy but for her general practitioner’s
negligence. By the time the pregnancy was detected she considered it too late to have a termination.
The child was born prematurely and succumbed to salmonella meningitis contracted during childbirth.”

9

Groom v Selby [2001] EWCA Civ 1522; [2002] P.I.Q.R. P18.
McFarlane v Tayside Health Board [2000] 2 A.C. 59.
11
Parkinson v St James and Seacroft University Hospital NHS Trust [2001] EWCA Civ 530; [2002] Q.B. 266.
10
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The limitation identified in McFarlane, so far as the disputed damages claim was concerned, of the
first inquiry identified by Lord Nicholls made his second inquiry the decisive feature of the case and so,
in identifying the damage for which the defendant “ought to be held liable”, the court returned to the
nature of the duty of care owed by the defendant to determine its scope.

Causation: Second inquiry

“… once liability is established, any question of the remoteness of damage is to be approached along
the following lines which may, of course, be open to refinement and development. (1) The starting
point is that a defender is not liable for a consequence of a kind which is not reasonably foreseeable:
McKew v Holland & Hannen & Cubitts (Scotland) Ltd 1970 S.C. (H.L.) 20 at 25 per Lord Reid;
Bourhill v Young 1942 S.C. (H.L.) 78 at 85 per Lord Russell of Killowen; Allan v Barclay (1864) 2
M. 873 at 874 per Lord Kinloch. (2) While a defender is not liable for damage that was not reasonably
foreseeable, it does not follow that he is liable for all damage that was reasonably foreseeable:
depending on the circumstances, the defender may not be liable for damage caused by a novus actus
interveniens or unreasonable conduct on the part of the pursuer, even if it was reasonably foreseeable:
McKew v Holland & Hannen & Cubitts (Scotland) Ltd 1970 SC (HL) 20, 25 per Lord Reid; Lamb
v Camden London Borough Council [1981] QB 625; but see Ward v Cannock Chase District Council
[1986] Ch. 546. (3) Subject to the qualification in (2), if the pursuer’s injury is of a kind that was
foreseeable, the defender is liable, even if the damage is greater in extent than was foreseeable or it
was caused in a way that could not have been foreseen: Hughes v Lord Advocate 1963 S.C. (H.L.)
31 at 38, 40 per Lord Reid. (4) The defender must take his victim as he finds him: Bourhill v Young
1942 S.C. (H.L.) at 92 per Lord Wright; McKillen v Barclay Curle & Co Ltd 1967 S.L.T. 41 at 42,
per Lord President Clyde. (5) Subject again to the qualification in (2), where personal injury to the
pursuer was reasonably foreseeable, the defender is liable for any personal injury, whether physical
or psychiatric, which the pursuer suffers as a result of his wrongdoing: Page v Smith [1996] 1 A.C.
155 at 197F–H, per Lord Lloyd of Berwick.”
Ultimately, however, these principles reflect, as Lord Nicholls observed, a value judgment, a point also
made by Sedley LJ in Spencer v Wincanton Holdings Ltd13 when he said, after referring to the second
inquiry of Lord Nicholls, that:
“Fairness, baldly stated, might be thought to take things little further than reasonableness. But what
it does is acknowledge that a succession of consequences which in fact and in logic is infinite will
be halted by the law when it becomes unfair to let it continue. In relation to tortious liability for
personal injury, this point is reached when (though not only when) the claimant suffers a further
injury which, while it would not have happened without the initial injury, has been in substance
brought about by the claimant and not the tortfeasor.”

12
13

Simmons v British Steel Plc [2004] UKHL 20.
Spencer v Wincanton Holdings Ltd [2009] EWCA Civ 1404.
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Ultimately, although the nature of the duty owed, as well as the first inquiry on causation, had relevance
to this topic, the focus of the judge was on the second inquiry identified by Lord Nicholls. Once the
claimant has proved breach of duty causing some damage, and hence liability has been established, the
question becomes precisely what is the damage, picking up the language of Lord Nicholls, for which the
defendant “ought to be held liable”.
There are a number of principles of law which may help to answer this question. These were summarised
by Lord Rodger in Simmons v British Steel Plc12 when he said:
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Adopting a hypothetical example of these general principles, which might be thought very relevant for
such purposes, the defendant relied on the judgment of Lord Hoffmann in South Australia Asset
Management Corp v York Montague14 who explained:
“A mountaineer about to undertake a difficult climb is concerned about the fitness of his knee. He
goes to a doctor who negligently makes a superficial examination and pronounces the knee fit. The
climber goes on the expedition, which he would not have undertaken if the doctor had told him the
true state of his knee. He suffers an injury which is an entirely foreseeable consequence of
mountaineering but has nothing to do with his knee.”
Lord Hoffmann considered the doctor would not be liable for the injury suffered as:
“The injury has not been caused by the doctor’s bad advice because it would have occurred even if
the advice had been correct.”
Lord Hoffmann went on to explain why it would not be right for the doctor to be held liable for the
injury as such an approach:
“… offends common sense because it makes the doctor responsible for consequences which, though
in general terms foreseeable, do not appear to have a sufficient causal connection with the subject
matter of the duty. The doctor was asked for information on only one of the considerations which
might affect the safety of the mountaineer on the expedition. There seems no reason of policy which
requires that the negligence of the doctor should require the transfer to him of all the foreseeable
risks of the expedition.”
This analysis illustrates the second inquiry identified by Lord Nicholls relates back to his first inquiry,
as well as to the nature and scope of the duty owed.
Similarly, in Chester v Afshar15 the House of Lords emphasised that causation could not be properly
addressed without a clear understanding of the scope of the defendant’s duty. Lord Walker distinguished
injury that was merely coincidental from that which was caused by the defendant’s breach of duty when
he explained:

QUANTUM/
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“… if a taxi-driver drives too fast and the cab is hit by a falling tree, injuring the passenger, that is
pure coincidence. The driver might equally have avoided the tree by driving too fast, and the passenger
might have been injured if the driver was observing the speed limit.”
In Chester the claimant’s case was not based on coincidence given, as Lord Walker went on to observe,
that:
“Bare ‘but for’ causation is powerfully reinforced by the fact that the misfortune which befell the
claimant was the very misfortune which was the focus of the surgeon’s duty to warn.”
A possible basis for distinguishing Lord Hoffmann’s example was considered by Stuart-Smith LJ in
Hossack v Ministry of Defence16 when he observed:
“The position would have been different if the accident had been caused by a failure of the knee, at
least if the mountaineer had made it plain to the doctor that the reason he was seeking the check-up
was because he was going mountaineering.”

14

South Australia Asset Management Corp v York Montague [1997] A.C. 191.
Chester v Afshar [2004] UKHL 41.
16
Hossack v Ministry of Defence , unreported, 18 April 2000 CA.
15
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Similarly, in this case, the risk of autism was inevitable in any pregnancy but would probably not have
materialised in another pregnancy. In the case of the hypothetical mountaineer even if the advice about
the knee had been right it could be said he would have gone on to climb the same mountain and have the
same accident, as the risk which materialised had nothing to do with the knee.
Hence the judge concluded the risk which materialised had everything to do with the continuation of
the pregnancy, a pregnancy which would not have continued but for the breach of duty, with the judge
stating:
“It cannot be said that, if the advice had been accurate, the claimant would have had a child with
autism but not with haemophilia. Unlike the mountain and the avalanche which existed quite
independently of the condition of the mountaineer’s knee, Adujowon was the product of a particular
pregnancy which only continued to exist as a result of the negligent advice.”
Rejecting the defendant’s argument that the additional losses associated with the autism fell outside the
scope of the duty the judge explained:
“As I have already said, the focus of the defendant’s duty and the very purpose of the service the
claimant sought was to provide her with the necessary information to allow her to terminate any
pregnancy afflicted by haemophilia. The birth of Adejuwon resulted from a pregnancy which was
afflicted by haemophilia. His autism was bad luck, in the same way that the meningitis in Groom
was bad luck. Equally, each condition was the natural consequence of a pregnancy that would not
have continued if the doctor’s duty had been performed correctly. The scope of the duty in this case
extended to preventing the birth of Adejuwon and all the consequences that brought.”
For the same reason an argument that losses flowing from the autism fell outside the defendant’s
assumption of responsibility was rejected as, like in both Parkinson and Groom, the doctor had assumed
a responsibility which, if properly fulfilled, would have avoided the birth of the child. The judge also
observed, in response to a reference by the defendant to “distributive justice”, that:
“Asking whether it was fair, just and reasonable to impose a duty in respect of the autism costs and
considering principles of distributive justice may give rise to difficult questions as to where to draw
any line. As Lord Steyn said in McFarlane, principles of distributive justice:
‘require a focus on the just distribution of burdens and losses among members of a society’

Ultimately the judge followed the approach of both Parkinson and Groom noting that:
“The Court of Appeal has decided in Parkinson and Groom that recovery for the costs associated
with a disability not directly linked to the negligence is fair where the disabled child would not have
been born but for the negligence and where the disability arises out of the normal incidents of
conception, intra-uterine development and birth. I can see no good reason to distinguish this case as
a matter of principle or policy.”

Conclusion
Whilst, in one sense, the judgment in this case is an application of principles drawn from the Court of
Appeal rulings in both Parkinson and Groom it is also a useful analysis of the principles underlying those
decisions. There was, the judge found, a duty of care, that had been breached, the scope of which meant
that when a pregnancy, which would not otherwise have continued, result in the birth of a child with
disabilities the defendant was responsible, in damages, for all the disabilities.
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Practice points
•

•

•

The tort of negligence is composite in nature but it often remains necessary to, as May LJ
observed in Sam, consider carefully how each individual element of the tort has a bearing
on the others.
In a complex case, of this nature, it may be necessary to assess (individually and collectively):
—
the nature and scope of the duty said to be owed by the defendant to the claimant;
—
the breach of that duty;
—
if there was a causal connection between such breach and damage said to be suffered;
and
—
whether all the damage, even if causally connected with the breach of duty, can
said to have been within the scope of the duty or, putting the matter another way,
a foreseeable consequence of that breach.
Finally, passing reference was made to the concept of distributive justice. It is important to
remember the wise words on this topic of Waller LJ at [47] of his judgment in Tameside &
Glossop Acute Services NHS Trust v Thompstone17 when he said:
“… ‘distributive justice’ is not a principle of English law recently adopted so as to
allow free rein to ignore basic principles long established. It may come into play when
considering whether it is fair, just and reasonable to hold that a duty of care is owed
(as in Frost and Rees) or in considering a public policy question such as damages for
the birth of a healthy child (as in McFarlane). It is perhaps also understandable how it
plays some part in considering the essentially judgemental question of whether the
level of general damages should be increased (as in Heil), but this is all a far cry from
seeking to influence the calculation of actual financial loss where the 100% recovery
principle is fundamental. Once liability is established and once financial loss is being
assessed, it is ‘corrective justice’ and not distributive justice with which the court should
be concerned.”

QUANTUM/
D A M A G E S

John McQuater

London Organising Committee of the Olympic & Paralympic Games (In
Liquidation) v Sinfield
(QBD; Julian Knowles J; 22 January 2018; [2018] EWHC 51 (QB))
Personal injury—damages—fundamental dishonesty—special damages—Criminal Justice and Courts
Act 2015 s.57
Dishonesty; Loss; Personal injury claims; Special damages; Striking out
Haydn Sinfield was injured whilst volunteering at the 2012 London Olympic and Paralympic Games. Mr
Sinfield fell onto his left arm breaking his left distal radius and the ulnar styloid of his left wrist. The
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injury had some long-term consequences for him in terms of what he could do. A claim was made and
the defendant admitted liability.
General damages were agreed at £16,000. The special damages claimed included a claim for gardening
expenses. Mr Sinfield said that because of the accident he had to employ a gardener to look after his
two-acre garden. This was a task which he and his wife had previously carried out. The sum claimed,
including for future gardening expenses, was almost £14,000. This represented approximately 42% of the
special damages sought and about 28% of the total claim for special and general damages.
Mr Sinfield’s list of documents referred to invoices from the gardener said to have been engaged. When
the defendant approached the gardener he said that he had been working as a gardener for Mr and Mrs
Sinfield since 2005. His evidence was that his work did not change as a result of the accident, that the
invoices did not come from him and that what Mr Sinfield had said about having to employ a gardener
because of the accident was not true.
The defendant sought the dismissal of the claim under the Criminal Justice and Courts Act 2015 s.571
on the basis that Haydn Sinfield had been fundamentally dishonest in relation to it. Mr Recorder Widdup
rejected that application, finding Mr Sinfield had not been dishonest, but rather “muddled, confused and
careless”, in relation to the preliminary schedule of damages. The Recorder accepted that Mr Sinfield had
been dishonest in creating false invoices and in stating in his witness statement that the accident had caused
him to employ a gardener for the first time. However, the Recorder held that the dishonesty did not
contaminate the entire claim.
Mr Recorder Widdup found there was a genuine claim for personal injuries which “went wrong” when
Mr Sinfield was careless and then dishonest. He had not been fundamentally dishonest, but if he had been
it would be substantially unjust for the entire claim to be dismissed when the dishonesty related to a
peripheral part of the claim and the remainder of it was genuine. The defendant appealed.
Knowles J set out the proper approach to the Criminal Justice and Courts Act 2015 s.57. He held that
a claimant should be found to be fundamentally dishonest within the meaning of s.57(1)(b)2 if the defendant
proved on a balance of probabilities that he had acted dishonestly in relation to the primary claim and/or
a related claim (as defined in s.57(8)3), and that he had substantially affected the presentation of his case,
in respect of either liability or quantum, in a way which potentially adversely affected the defendant in a
significant way, judged in the context of the particular facts and circumstances of the litigation. Dishonesty
must to be judged according to the test set out by the Supreme Court in Ivey v Genting Casinos UK Ltd
(t/a Crockfords Club).4
If the judge was so satisfied, he had to dismiss the claim, including any element of the primary claim
in respect of which the claimant had not been dishonest, unless, in accordance with s.57(2),5 he was
satisfied that the claimant would suffer substantial injustice. “Substantial injustice” had to mean more
than the mere fact that the claimant would lose his damages for those heads of claim that were not tainted
with dishonesty. What would generally be required was some substantial injustice arising as a consequence
of the loss of those damages.
Turning to this case, the judge held that the Recorder had been wrong to find that the claimant had been
merely muddled and careless in relation to the preliminary schedule of damages. The schedule contained
dishonest misstatements. However, even on the judge’s findings what the claimant did was fundamentally
1

Personal injury claims: cases of fundamental dishonesty.
On an application by the defendant for the dismissal of the claim under this section, the court is satisfied on the balance of probabilities that the
claimant has been fundamentally dishonest in relation to the primary claim or a related claim.
3
In this section “claim” includes a counter-claim and, accordingly, ”claimant” includes a counter-claimant and ”defendant” includes a defendant to
a counterclaim; “personal injury” includes any disease and any other impairment of a person’s physical or mental condition; “related claim” means a
claim for damages in respect of personal injury which is made: (a) in connection with the same incident or series of incidents in connection with which
the primary claim is made; and (b) by a person other than the person who made the primary claim.
4
Ivey v Genting Casinos UK Ltd (t/a Crockfords Club) [2017] UKSC 67, Ivey applied.
5
The court must dismiss the primary claim, unless it is satisfied that the claimant would suffer substantial injustice if the claim were dismissed.
2
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dishonest. Haydn Sinfield presented a claim for special damages in a significant sum, and the Recorder
found that the largest head of damage was evidenced by the dishonest creation of false invoices and by a
dishonest witness statement. Both pieces of dishonesty were premeditated and maintained over many
months until the true picture was uncovered.
Haydn Sinfield presented his case on quantum in a dishonest way which could have resulted in the
defendant paying out far more than it could properly, on honest evidence, have been ordered to do after
a trial. Further, the Recorder made no findings capable of supporting a conclusion that if the whole claim
was dismissed it would result in substantial injustice to the claimant. The appeal was allowed. The
Recorder’s decision was set aside and the claim for damages dismissed under s.57(2).

Comment
Criminal Justice and Courts Act 2015 s.57 gives the courts the power to dismiss a claim for personal
injuries where they are satisfied that the claimant has been fundamentally dishonest in relation to the
claim. In fact, the court is under an obligation to dismiss a claim where there is such a finding of
fundamental dishonesty unless satisfied that the claimant would suffer “substantial injustice” from the
dismissal of their claim.6
Since the Act came into effect in April 2015 it has fallen to the courts to apply this new statutory
provision, which inevitably involves consideration of two key issues:
•

•

Just how dishonest must a claim be for a finding of fundamental dishonesty to be made?
Must the whole case be founded on a lie? Or must a certain proportion of the case be based
on a falsehood before the necessary threshold has been met?
What might be grounds to establish sufficient injustice to a claimant who has been
fundamentally dishonest to override the obligation to dismiss their entire claim?

Here we see the High Court having to consider these issues arising from the 2015 Act for the first time.

QUANTUM/
D A M A G E S

When is dishonesty “fundamental”?
Prior to the introduction of s.57, the concept of fundamental dishonesty had already been considered by
the courts in the context of qualified one-way costs shifting. CPR r 44.16 (1) provides that a claimant
loses the costs protection of qualified one-way costs shifting where there is a finding that the claim is
fundamentally dishonest. This exception to the QOCS rule was considered recently by the Court of Appeal
in Howlett v Davies.7 A distinction was drawn between “incidental” and “collateral” dishonesty on the
one hand, and “fundamental” dishonesty on the other. The former might be dishonesty in respect of a
minor, self-contained head of damage, whilst the latter was considered to be dishonesty that went to the
root of the whole claim or a substantial part of the claim.
As is pointed out by Knowles J in this judgment, the drafting of s.57 does not mirror precisely that of
CPR r44.16(1). The Act requires the claimant to have been dishonest, whilst the CPR refers to the claim
being dishonest. Knowles J considered it at least theoretically possible that a claim could be found to be
fundamentally dishonest without a claimant also being fundamentally dishonest.
So then how should the courts approach the concept of fundamental dishonesty in the context of the
2015 Act? The phrase “fundamental dishonesty” is not defined in the Act. When this legislation was at
the Committee stage in the House of Lords, Lord Faulks QC, the then Minister of State for Justice, indicated
that further elaboration within the statute was not necessary because it was “well within the capacity of
any judge” to determine whether dishonesty was fundamental:
6
7

Criminal Justice and Courts Act 2015 s.57(2).
Howlett v Davies [2017] EWCA Civ 1696 per Newey LJ at [16].
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“They will know exactly what the clause is aimed at—not the minor inaccuracy about bus fares or
the like, but something that goes to the heart. I do not suggest that it wins many prizes for elegance,
but it sends the right message to the judge.”8
So did Knowles J get the right message here when faced with a claimant who had advanced a dishonest
claim for gardening costs? The claimant here had a legitimate claim for general damages for injuries
valued at £16,000. He had also incurred other expenses amounting to several thousands of pounds. But
on top of these genuine losses, he had made false claims for gardening costs put at one stage at some
£14,000, which equated to 28% of the claim. The defendant said this was fundamental dishonesty. It was
argued on behalf of the claimant that this was a dishonest head of claim but did not amount to fundamentally
dishonesty as the falsehood did not go to the root of the claim.
The test applied by Knowles J was to consider whether the dishonesty substantially affected the
presentation of the case, either in respect of liability or quantum, in a way that adversely affected the
defendant in a significant way:

The claimant was found to have been fundamentally dishonest as he was adjudged to have claimed a
significant sum which impacted the case and the defendants in a significant way. Absent further guidance
from the appeal courts, it follows from this approach that where a substantial component of the claim is
found to be dishonest, that may be sufficient to render the dishonesty “fundamental”. Even if the dishonest
element of the claim does not amount to the majority of the damages being claimed, it may well still be
enough to give the court cause to dismiss the entire claim.
The test for fundamental dishonesty formulated by Knowles J has since been applied in Razumas v
Ministry of Justice.10 In this clinical negligence case the court found that a claimant had lied about a hospital
visit. The dishonesty had formed the basis for one of the allegations of negligence upon which the whole
case might potentially have succeeded. Cockerill J applied the “substantially affects” test and found that
the claimant had been fundamentally dishonest because his deceit significantly affected the presentation
of the claim and the defendants.

Substantial injustice
It is important to stress that s.57 was intended to have a punitive effect. A finding of fundamental dishonesty
results in the whole claim being struck out. The claimant forfeits any genuine claims they may have had
as punishment for their dishonesty. This s.57 was intended to form part of a series of measures taken by
the Government to discourage fraudulent and exaggerated claims.11 It was deemed inappropriate that those
claimants who bring fundamentally dishonest claims to still be able to obtain some compensation for the
legitimate parts of their claims despite their deceit. However, the court has the discretion to refrain from
the full strike out sanction if they are satisfied that to impose this sanction would cause substantial injustice
to the claimant.
8

Hansard, 23 July 2014, cols 1267–1268.
London Organising Committee of the Olympic & Paralympic Games (In Liquidation) v Sinfield [2018] EWHC 51 (QB) at [63].
10
Razumas v Ministry of Justice [2018] EWHC 215 (QB).
11
See comments of Lord Faulkes QC at Hansard, 23 July 2014, col.1267.
9
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“By using the formulation ‘substantially affects’ I am intending to convey the same idea as the
expressions ‘going to the root’ or ‘going to the heart’ of the claim. By potentially affecting the
defendant’s liability in a significant way ‘in the context of the particular facts and circumstances of
the litigation’ I mean (for example) that a dishonest claim for special damages of £9000 in a claim
worth £10,000 in its entirety should be judged to significantly affect the defendant’s interests,
notwithstanding that the defendant may be a multi-billion pound insurer to whom £9000 is a trivial
sum.”9
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This inevitably raises the question of what is required for there to be sufficient injustice to permit a
claimant to recover some damages even though there has been a finding of fundamental dishonesty?
Knowles J took the view that the mere fact that a claimant will lose out on any legitimates claims untainted
by dishonesty is not enough. Here the claimant had suffered a genuine and not insubstantial injury and he
had incurred several thousands of pounds of loss and expense. In the end he lost out on more than he
would have gained from his dishonest gardening claim. The point was made that this is what the rule
required the claimant to forfeit as a consequence of his dishonesty. As Knowles J observed, the rule would
be neutered if dishonest claimants were permitted to retain their “honest” damages.
Clearly something more is required. What that may be remains to be seen. Perhaps the loss of a substantial
earnings claim where children and other family members were dependent upon those losses? Until further
judicial guidance is available on this point one can only speculate as to what may be required.

Practice points
•
•
•

If a significant part of the case is found to be dishonest it may be considered fundamental
even though the greater part of the case is genuine or honest.
A single head of loss, if dishonest, may be considered fundamental if it substantially affects
the presentation of the claim.
Something more than the mere loss of legitimate claims for injuries or other losses will be
required to establish substantial injustice sufficient to avoid dismissal of the entire claim
where there has been a finding of fundamental dishonesty.

QUANTUM/
D A M A G E S

Richard Geraghty
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Four Seasons Holdings Inc v Brownlie
(UKSC; Lady Hale PSC, Lord Clarke JSC, Lord Wilson JSC, Lord Sumption JSC, Lord Hughes JSC; 19
December 2017; [2017] UKSC 80)
Personal injury—civil procedure—civil evidence—fatal accident claims—tourist services—hospitality
and leisure—contracts—allocation of jurisdiction—service out of jurisdiction—standard of proof

The claim arose out of a road traffic accident in Egypt on 3 January 2010. The vehicle in which the claimant
Lady Christine Brownlie and her husband Sir Ian were travelling left the road, with the result that she was
injured and Sir Ian was killed. At the time the accident occurred there were other passengers in the vehicle,
apart from the driver. Sir Ian’s daughter Rebecca was also killed. She was then living in Egypt with her
husband and children. The two children were also in the vehicle and survived.
At the time of the accident Lady Brownlie, Sir Ian and their family were on a Tour to see some of the
sights of Egypt. They had departed on the Tour that morning from the hotel at which they were staying.
The hotel refers to itself in its publicity material as The Four Seasons Hotel Cairo at Nile Plaza. Lady
Brownlie and Sir Ian had booked their accommodation at the Hotel through Cox & Kings Ltd in London,
but that booking did not include the Tour.
Lady Brownlie booked the Tour by telephoning the Concierge at the Hotel shortly before she and Sir
Ian left England, on 21 December 2009. She was able to do that because they had stayed at the Hotel in
the previous year, and on that occasion, she had picked up a booklet from the Hotel which advertised the
tours that the Hotel provided. The brochure was a 12-page document containing details of 20 different
tours.
Lady Brownlie subsequently began proceedings for: (i) damages for personal injury in her own right;
(ii) damages under the Law Reform (Miscellaneous Provisions) act 1934 in her capacity as Sir Ian’s
executrix; and (iii) damages for bereavement and loss of dependency under the Fatal Accidents Act 1976
in her capacity as her late husband’s widow.
The first defendant, Four Seasons Holdings Inc (“Holdings”), is the holding company of the Four
Seasons hotel group. It is incorporated in British Columbia. The second defendant, Nova Park SAE (“Nova
Park”) is an Egyptian company which was identified by Lady Brownlie’s solicitors as the owner of the
hotel building. The claim form was not served on Nova Park and, apart from the issue of the claim form,
no attempt was made to pursue the claim against them. Nor were they represented at any stage.
This appeal was concerned only with the position of Holdings who appealed against a decision that the
claimant was entitled to bring proceedings in the UK for damages for breach of contract against it following
the accident in Egypt. Holdings applied to set aside the claim form and service thereof out of the jurisdiction
so far as it related to them. The claimant cross-appealed against a decision that the UK courts had no
jurisdiction to entertain claims in tort for personal injury to herself and on behalf of her late husband’s
estate.
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Recently obtained evidence had revealed that Holdings neither owned nor operated the hotel from which
Lady Brownlie and her late husband had left on the sightseeing excursion. There was no realistic prospect
that she would establish that she had contracted with Holdings or that they would be held vicariously
liable for the negligence of the driver of the excursion vehicle. The claimant’s claim did not satisfy the
specific factual requirements of the jurisdictional gateways in CPR 6BPD. In the circumstances, the appeal
was allowed and no order was made on the cross-appeal.
Importantly the court went on to make observations on CPR 6BPD para.3.1(9), which permitted the
English court to assume jurisdiction if “a claim is made in tort where (a) damage was sustained or will be
sustained within the jurisdiction; or (b) damage [which has been or will be] sustained results from an act
committed [or likely to be committed] within the jurisdiction”. The issue was the meaning of “damage”.
The court also commented on the evidential standard that had to be met to establish one of the jurisdictional
gateways for service out of the jurisdiction.
On the meaning of “damage” in CPR 6BPD para.3.1(9) the court held1 that the framers of the CPR were
likely to have had the ordinary and natural meaning of the word “damage” in mind when formulating CPR
6BPD para.3.1(9). “Damage” referred to the actionable harm caused by the alleged wrongful act, and it
included all the detriment (physical, financial and social) which the claimant had suffered as a result of
the defendant’s tortious conduct. As to the consequences of giving “damage” a wide meaning, the discretion
available to the court should be robust enough to prevent claimants from choosing where to bring a claim.
The court would look for a substantial reason to allow a claim against a foreign defendant to be brought
in the UK courts. Such cases had always been treated with caution.
Lord Sumption’s2 view was that “Damage” in CPR 6BPD para.3.1(9) meant the damage which completed
the cause of action. He stated that there was a fundamental difference between the damage done to an
interest protected by the law and facts which were merely evidence of the financial value of that damage.
Except in limited and carefully circumscribed cases, the law of tort did not protect pecuniary interests as
such. It was in general concerned with non-pecuniary interests, such as bodily integrity, physical property
and reputation, which were inherently entitled to its protection. Where those interests were deliberately
or negligently injured, the tort was complete at the time of the injury, notwithstanding that damage was
an essential element of it.
The court confirmed that the evidential standard for establishing jurisdictional gateways was “a good
arguable case”. In Canada Trust Co v Stolzenberg (No.2),3 Waller LJ had observed that “a good arguable
case” meant that one party had a much better argument on the material available. That was approved as
a serviceable test, provided it was correctly understood. The reference to “a much better argument on the
material available” was not a reversion to the civil burden of proof. What was meant was three things:
•
•

PROCEDURE

•

that the claimant had to supply a plausible evidential basis for the application of a relevant
jurisdictional gateway;
that if there was an issue of fact about it, or some other reason for doubting whether it applied,
the court had to take a view on the material available if it could reliably do so; but
the nature of the issue and the limitations of the material available at the interlocutory stage
might be such that no reliable assessment could be made, in which case there would be a
good arguable case for the application of the gateway if there was a plausible (albeit contested)
evidential basis for it.

They stated that nothing was gained by the word “much”, which suggested a superior standard of
conviction that was both uncertain and unwarranted in this context.4
1

per Lady Hale, with whom Lords Wilson and Clarke agreed.
With whom Lord Hughes agreed.
3
Canada Trust Co v Stolzenberg (No.2) [1998] 1 W.L.R. 547.
4
Canada Trust Co v Stolzenberg (No.2) [1998] 1 W.L.R. 547 considered.
2

2018 J.P.I.L., Issue 2 © 2018 Thomson Reuters (Professional) UK Limited and Contributors

Case and Comment: Procedure C97

Comment
In the Court of Appeal, the claimant’s own claim for damages and that on behalf of the estate were struck
out. At the centre of that decision was the finding that the damage, save for the dependency claim, had
occurred in Egypt and the claims should have been brought there. Her claim for dependency, though, was
allowed to proceed on the basis that the damage there had been suffered in England, thereby conferring
jurisdiction on the courts in this jurisdiction.
The matter arrived in the Supreme Court on an appeal by Four Seasons and a cross appeal by the
claimant, Lady Brownlie. Her claim ultimately failed on the facts as it transpired that Four Seasons did
not actually own the hotel in Egypt. Nevertheless, the Supreme Court guidance is very welcome in this
area, but it must be noted that many of the comments made, as a consequence, were obiter.
On that basis, it would be reasonable to assume that the judgment given on the points set out below
will at some point be tested again. All that is needed for that is another case where a claimant has suffered
an injury abroad with ongoing consequences once they return home, where the system for redress in the
country of injury is either non-existent or in some way less favourable. In those circumstances, the advice
to a claimant would be to consider a claim within their own domicile.

Practice points
The observations by the Supreme Court for the moment bring out the following practical points:
•
•

•

The existing common law rules on the place of making a contract apply for the purposes of
establishing jurisdiction.
The majority of the court (3:2) remained of the view that the broad common law definition
of damage was relevant to the jurisdiction point. Practically that means that a degree of
ongoing suffering from a person injured abroad may be sufficient to establish jurisdiction
in England and Wales.
When seeking to establish jurisdiction for the purposes of the CPR a good arguable case,
bearing in mind the evidence will not be complete at such an early stage, will suffice.
Brett Dixon

JMX (A Child by his Mother and Litigation Friend, FMX) v Norfolk and
Norwich Hospitals NHS Foundation Trust
(QBD; Foskett J; 7 February 2018; [2018] EWHC 185 (QB))

Clinical negligence; Costs; Part 36 offers; Personal injury claims; Settlement
1

JMX was born at 10.38pm on 12 March 2008 at the Norfolk and Norwich University Hospital.2 He
acquired a brain injury in the period shortly before his birth caused by what was agreed to have been a
1
2

Whether the offer was a genuine attempt to settle the proceedings.
For which the defendant NHS Trust is responsible.
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period of prolonged partial hypoxia, probably resulting from a maternal placental abruption occurring at
approximately 8.20pm to 8.30pm that evening. He has been left with a number of difficulties, including
learning and behavioural issues and he attends a special school.
The primary issue in the case was whether his mother (FMX), who was at 37+2 weeks in her “high
risk” pregnancy, should have been allowed home from the hospital at shortly after 6.00pm on the day
JMX was born. It is alleged on behalf of JMX that she should not. Had she remained in hospital it was
agreed that the problem that led to the brain damage (the placental abruption referred to above) would
have been identified and that the brain damage itself would have been avoided. The secondary case was
that, if it was acceptable for FMX to be allowed home, she had not been advised strongly enough to return
quickly to hospital if the circumstances that in fact obtained occurred. Again, if she had returned to hospital
in time for the consequences of the placental abruption to be avoided, it was agreed that the brain damage
would not have occurred.
Liability was denied and following a trial over five days on that issue on 30 November 2017, Foskett
J found that breach of duty was established on both bases relied upon. Judgment was entered for the
claimant with damages to be assessed.
The trial commenced on Tuesday 31 October 2017. On 6 October 2017, the claimant’s advisers had
put forward a Pt 36 offer on his behalf to accept 90% of the damages to be agreed or assessed in due
course. The “relevant period” within CPR r.36.3(g) and r.36.5(1)(c) came to an end on Friday 27 October,
effectively one working day before the trial began. It was not accepted. The claimant sought to invoke
the provisions of CPR r.36.17 on the basis that he had achieved an outcome at least as advantageous as
his offer. The court had to determine the costs consequences of the defendant’s failure to accept the
claimant’s Pt 36 offer.
The judge confirmed that under r.36.17(4), the costs consequences set out in r.36.17 had to be ordered
unless the court considered it unjust to do so. In deciding that question, r.36.17(5)(e) required the court
to take account of whether the offer was a genuine attempt to settle the proceedings. The authors of the
White Book had indicated that r.36.7(5)(e) had been introduced to deal with the problem of claimants
making very high settlement offers, not in a genuine attempt to settle the claim, but to place the defendant
at risk of indemnity costs.
The defendant appeared to be arguing that an assessment of the risks of the litigation as being only 10%
was a significant under-evaluation and could not have been a genuine attempt to settle. However, the
judge held that this kind of argument was one which could hardly ever succeed. How one side perceived
the risks in a particular case would almost invariably be different from the way the other side perceived
them. Settlement did not require a meeting of minds on the nature of the litigation risks of each side.
Foskett J’s view was that a judge should not ordinarily carry out the exercise of determining how the
case should have looked to the offeror before the offer was made as that would be almost akin to embarking
on a mini-trial in the post-trial situation. He held that there was absolutely no reason to embark on that
process in this case. There was no reason to doubt that the offer to accept 90% had been made because
the claimant’s team regarded the claim as very strong but was prepared to offer a modest discount to
secure absolute certainty of obtaining substantial compensation.
The judge considered the notes in the White Book which indicated that where very high claimant offers
were made in extremely strong cases, it might be prudent for claimants to explain in their offer letters why
such a small discount was being offered for settlement. However, Foskett J was doubtful whether a letter
offering an explanation would assist in most cases. A letter might prompt a reply, which might not help
the settlement process. It might be better simply to leave the recipient of the offer to assess the offer as it
stood.
A discount of 10% was not a token amount, particularly at a time when the level of damages in serious
cases was very significant. The offer should have been regarded as a genuine offer of settlement and it
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did not militate against ordering the normal consequences for the claimant having achieved more than his
Pt 36 offer.
The final issue was the rate of interest to be awarded on the indemnity costs. 10% above base rate is
the maximum. The judge noted that the purpose of the rule was not merely compensatory.3 In the present
case, a decision was made not to make any offers by the defendant, but there was nothing unreasonable
about the decision to contest it. An award of 5% above base rate from 28 October 2017 was made to do
justice to the applicable considerations. Judgment was entered accordingly.
Foskett J had been given a lot of information about the position taken by each side during without
prejudice negotiations. He considered that the information had not been of any value during the costs
hearing, and said that in most cases it would not assist in deciding whether an offer was a genuine offer
of settlement. The content of privileged discussions should generally remain privileged. A general “open
house” about what had been said and by whom during pre-trial discussions could endanger the
long-recognised utility of the without prejudice negotiating process.

Comment
Readers of this journal will be very familiar with the many articles on Pt 36 by John McQuater which
have been reviewing the continued development and future of Pt 36 since 2006 with its various amendments
to the rule. John noted in his tenth article:4
“That article (ninth) concluded by observing that whilst some revisions to the rule gave greater clarity,
incorporating case law which dealt with problems that had arisen in practice, it seemed likely some
of the changes introduced would be tested in the courts and generate yet further case law …
underpinning these decisions, and reaffirmed by some other important case law, is the consistent
theme of the importance attached by the courts to Part 36, both as a means of alternative dispute
resolution (‘ADR’) in its own right and also an encouragement to embrace ADR. That has been
signalled by the willingness of the courts to impose on parties the costs and other consequences
provided for in the rule where appropriate.”
If one were to ask a group of litigators to name relevant case law in relation to Pt 36, it is very likely
that the case that will be mentioned mostly, certainly from those representing claimants in litigation, will
be that of Huck v Robson.5 This had the High Court examining what constituted a “genuine attempt” to
settle proceedings. In that case, the Court of Appeal determined that a 95% offer was not “merely a tactical
step” but was a genuine attempt to settle and therefore the Pt 36 “penalties” should follow. The first
instance judge in Huck had determined that the offer was “illusory” in that no judge ever apportioned
liability on such a split. The Court of Appeal by contrast stated that:

Thus the Court of Appeal determined that the court should apply Pt 36 “penalties” “unless it was unjust
to do so”. Nevertheless, this could not be said to be an authority that an offer in every case at a 5% discount
could constitute a reasonable offer to settle and became a fact-based judgment.
Here Foskett J made reference to the notes in the White Book to Pt 36 which set out the way the court
had dealt with what is known as “tactical offers”:
3

OMV Petrom SA v Glencore International AG [2017] EWCA Civ 195 considered.
J. McQuater, [2016] J.P.I.L C164.
5
Huck v Robson [2002] EWCA Civ 398.
4
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“[A] claimant with a strong case will often be prepared to accept a discount from the full value of
the claim to reflect the uncertainties of litigation. Such offers are not usually based on the likely
apportionment of liability but merely reflect the reality that most claimants prefer certainty to the
ordeal of a trial and uncertainty about its outcome …”
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“As Norris J observed in Wharton v Bancroft:6 all part 36 offer are tactical. The Huck test was not
therefore easy to apply. It was these considerations, and a concern that Huck was insufficient to check
the potential for abuse, now exacerbated by the ‘additional amount’ awarded to claimants pursuant
to r.3617(4)(d), that led the Rule Committee to introduce the new para.(5)(e). The focus of the
additional enquiry is as to whether the offer was a genuine offer to settle, and not on whether it was
or was not tactical …”
This theme was also visited by Edwards-Stuart J in Jockey Club Racecourse Ltd v Willmott Dickson
Construction Ltd7 a piece of commercial litigation where the claimant had made a Part 36 offer of 95%
and the defendant did not respond. The judge held there was no possibility of contributory negligence so
a decision by the court for the defendant to pay 95% was never going to happen. However as to whether
such an offer had to reflect the available outcome of the litigation, the judge determined that was not a
requirement. Referring to Wharton8 he determined that this conclusion was reinforced in that case:
“… that it was a genuine attempt to settle the claim. Whilst the discount was very modest, even in
the context of a claim of some £400,000 it amounted to £20,000, which in my view cannot be described
as derisory.”9
The expression “total capitulation” has featured in the consideration of what constitutes a genuine
attempt to settle. It is generally acknowledged that an offer that simply requires the defendant to give in
to total capitulation is not going to be regarded as a genuine attempt to settle and therefore cannot be a
proper Part 36 offer. It was this argument that was run by the defendant in Jockey Club Racecourse. The
judge considered the most relevant authority here to be AB v CD10 where Henderson J had observed:

PROCEDURE

“The concept of an ‘offer to settle’ is nowhere defined in Part 36. I think it clear, however, that a
request to a defendant to submit to judgment for the entirety of the relief sought by the claimant
cannot be an ‘offer to settle’, within the meaning of Part 36. If it were otherwise, any claimant could
obtain the favourable consequences of a successful Part 36 offer, including an order for indemnity
costs, by the simple expedient of making an ‘offer’ which required total capitulation by the defendant.
In my judgment the offer must contain some genuine element of concession on the part of the claimant,
to which a significant value can be attached in the context of the litigation. The basic policy of Part
36 is to encourage the sensible settlement of claims before trial, or even before the issue of proceedings.
The concept of a settlement must, by its very nature, involve an element of give and take. A so called
‘settlement’ which was all take and no give would in my view be a contradiction in terms.”
Consequently, Foskett J does not provide new authority but he does reflect an approach as a senior and
very respected High Court Judge as to how the court will work its way through a piece of litigation to
determine whether or not the offer does constitute a genuine attempt to settle. To this extent it could be
said that it is settled law now that an offer to settle on a 100% basis cannot constitute a valid Pt 36 offer
because it is not seen to be a genuine attempt to settle. However, where one goes next particularly in the
region of a 5%–10% discount is a challenge. Is one going to require an almost quantum assessment of the
saving that it is made not only in relation to quantum but of course the saving in costs and court time that
the acceptance of a Pt 36 offer results in? If it does then this should therefore remove the suggestion that
for instance an offer that results in a 10% saving in a claim with a value of say £10,000 would still reflect
a genuine attempt to settle even if the actual monetary discount on damages is modest.

6

Wharton v Bancroft [2012] EWHC 91 (Ch).
Jockey Club Racecourse Ltd v Willmott Dixon Construction Ltd [2016] EWHC 167 (TCC).
8
Wharton v Bancroft [2012] EWHC 91 (Ch).
9
Wharton v Bancroft [2012] EWHC 91 (Ch) at [37].
10
AB v CD [2011] EWHC 602 (Ch) at [22].
7
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As an aside it was interesting that the judge rejected the suggestion that clinical negligence cases were
“notoriously hazardous” and could seldom be regarded as “open and shut” saying:
“There are ‘open and shut’ cases and … NHSR (formally the NHSLA) admits liability commendably
early in cases where it is obviously right to do so and where there is plainly no defence.”
Those last few words possibly causing some raised eyebrows amongst claimant clinical negligence
practitioners.
He went on to say that an offer to accept 90% made in a claim like this:
“I would regard it as a case where the claimant’s team regard the claim as very strong, but is prepared
to offer a modest discount to secure absolute certainty of obtaining substantial compensation. That
is what [counsel for the claimant] says prompted the offer in this case and I have no reason to doubt
this was so.”
The defendant of course had cited in support of its contention that this was not a genuine attempt to
settle the claim, the comment in the White Book notes that appeared to carry practice advice of a party
setting out the basis as to why a small discount was being offered. Not surprisingly this judge doubted
whether that would assist; instead he seemed to take the view that it might actually have the opposite
effect. Indeed, it is difficult to imagine a letter that could satisfy everyone in those circumstances. A
claimant would be reluctant to set out in any significant detail its reservations about the prospects of
success and the risks it faced whilst a bland letter stripped of that detail would no doubt be argued by the
defendant to be worthless in that context. It also led into the consideration by the judge that a court would
not be helped by a detailed recitation of without prejudice negotiations; reminding the parties that these
were all matters of privilege which ordinarily should not go before the court.
It is hoped that this decision does assist rather than confuse the picture of what constitutes a genuine
attempt to settle in a Pt 36 case where the discount offered appears normally in percentage terms to be
modest. Whilst it may not actually be generally felt to be helpful to write the sort of letter referred to by
the authors of the White Book, it would be a worthwhile exercise for the party making the offer to keep a
detailed record of the thought process that led to the offer and to be prepared to reveal that for the judge
on the submission of costs.
The judge reminded the parties that there was nothing wrong in this defendant deciding to contest the
case to the final day of trial and indeed acknowledged that a decision not to accept an offer:
“… may be perfectly understandable and reasonable even if, in due course, it turns out to have been
the wrong one. It is simply a reflection of the litigation risk that each party has to evaluate.”
Whilst this was not necessarily living and dying by the sword, the judgment reminds parties that the
tools exist to encourage them to reach a settlement and that there are costs consequences for not doing so,
however robust they may feel about their case.

•
•

Parties have a continuing duty to monitor both the strength of the respective parties’ cases
as well as the costs being incurred to determine the dispute.
A party rejecting an offer to settle because it considers it is not a genuine attempt to settle
should have given careful consideration to that decision before making the rejection and
would do well to record the basis for doing so in correspondence at that point.
Mark Harvey
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W Portsmouth and Co Ltd v Lowin
(CA (Civ Div); Sir Geoffrey Vos C, McCombe LJ, Asplin LJ; 19 December 2017; [2017] EWCA Civ
217)
Costs—indemnity basis—Pt 36 offers—provisional assessment—CPR r.36.17(4—CPR r.47.15(5)—cap
on costs

PROCEDURE

Costs; Detailed assessment; Indemnity basis; Part 36 offers; Provisional assessment
The claimant claimed damages arising from the death of her mother as the result of malignant mesothelioma.
The mother contracted mesothelioma by washing her son’s clothes. Those clothes had been contaminated
with asbestos fibres and dust in the course of her son’s employment with the defendant.
On 20 October 2014, the claim was settled for £70,200 when the claimant accepted a pre-issue offer
made pursuant to the CPR Pt 36 (“the Part 36”). On 3 March 2015, the claimant made a further Pt 36 offer
for £32,000 in respect of the costs of the claim. On 16 March 2015, Cohen DJ ordered the defendant to
pay the claimant’s costs to be decided at a provisional assessment if not agreed.
After making a provisional assessment which gave the claimant a better result than the terms of her Pt
36 offer, the master ordered the defendant to pay the claimant’s costs of the assessment on an indemnity
basis pursuant to CPR r.36.17(4). However, he held that the claimant’s entitlement to indemnity costs was
subject to r.47.15(5), which capped the costs payable on a provisional assessment at £1,500. He rejected
the claimant’s argument that the reasoning in Broadhurst v Tan1 was applicable.
On appeal, Elisabeth Laing J found that although Broadhurst was not directly applicable, the general
scheme of its reasoning was helpful. She found that there was a conflict between r.47.15(5) and Pt 36
because the former potentially derogated from the entitlement to have costs assessed on an indemnity
basis. However, she held that there was no actual derogation because the draftsman had not expressly
stated that the Pt 36 costs provisions were to be displaced by the costs cap. On that basis, she held that
the claimant was entitled to uncapped indemnity costs. The defendant appealed.
The Court of Appeal held that Broadhurst was not directly applicable. In Broadhurst, a claimant who
had bettered his Pt 36 offer was held to be entitled to indemnity costs despite his claim being subject to
the fixed costs regime for low-value personal injury cases in r.45. Broadhurst was held to be concerned
with a conflict between the fixed and assessed costs provisions in the CPR which meant that fixed costs
and assessed costs were conceptually different.2
There was no tension or conflict between it and r.36.17(4) as r.47.15 was not a fixed costs provision.
They accepted that the costs cap did not prevent costs being assessed on the indemnity basis under
r.36.17(4)(b) and did not affect the quantum of the costs being assessed. What it did was inhibit the amount
that could be awarded once the assessment had been made on the indemnity basis. This meant that if the
indemnity costs were assessed at a figure lower than the £1,500 cap, the full sum would be awarded.
The court emphasised that parties had no absolute entitlement to recover “all” of their costs, whether
under r.36.17 or at all: costs that had been unreasonably incurred or were unreasonable in amount would
not be allowed. They held that the reference in r.36.17(4)(b) to an entitlement to “costs” was not to be
construed as an indemnity in relation to all of the costs incurred by that party. If it were, there would be

1
2

Broadhurst v Tan [2016] EWCA Civ 94; [2016] 1 W.L.R. 1928.
Broadhurst v Tan [2016] EWCA Civ 94; [2016] 1 W.L.R. 1928 not applied.
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an unjustified distinction between costs assessed on the indemnity basis under r.36.17(4)(b) and those
assessed on the same basis under r.44.3(1).
In their view that conclusion was not contrary to the decision in Webb v Liverpool Women’s NHS
Foundation Trust,3 which was not concerned with whether an assessment on a particular basis amounted
to an indemnity for “all” costs and could not be subject to any limitation.4
The court pointed out that r.47.20(4) expressly provided that Pt 36 would apply to the costs of a detailed
assessment subject to four modifications. It did not mention r.47.15(5), which was not modified in any
way. Had it been intended that that r.47.15(5) was to be disapplied in respect of r.36.17(4)(b) indemnity
costs, their view was that it would have been expressly stated.
The judge had therefore erred in finding that there was a material conflict between costs assessed on
the indemnity basis and costs assessed on that basis subject to a cap. That conclusion was consistent with
the policy underlying r.47.15 and Pt 36. It did not undermine the aim of encouraging the quick and cheap
resolution of the assessment of costs in cases involving costs of £75,000 or below, and it did not deprive
the successful party of the benefits in r.36.17(4).
The appeal was allowed.

Comment
It is nearly five years since amendments were made to the CPR implementing the first Jackson Report.
One of those amendments was considered in this appeal. In recent years a number of other, related,
amendments have also been considered at appellate level some of which, like this case, have involved a
second appeal.
All of this confirms what might be expected; that procedural change generates satellite litigation and
related costs. The longer term goal may be to save costs but that strategy will only work if reforms, once
made, are left in place, without further amendment, for enough time so that the law becomes clear and
savings in costs can then be made.
The judgment in this case, whilst resolving one particular aspect of the rules, may spark further argument
and controversy in other areas, yet to be the subject of clarification by the courts at an appropriate appellate
level. That does, perhaps, stress the importance of not seeking to impose yet further reform now.
Meanwhile, this judgment is a reminder of how, given the terms of Pt 47.20, the costs of a detailed
assessment are likely to be dealt with and, in particular, the consequences of Pt 47.15(5) when there is a
provisional assessment. The judgment helps explain the application of Pt 36, when this applies through
the terms of Pt 47.20, and hence how the consequences provided for under Pt 36.17(4) will apply in the
context of Pt 47.15(5). The judgment might also be seen as throwing some light on a developing area of
law, namely the distinction between assessed costs, fixed costs and capped costs. This has wider implications
than just the costs of detailed assessment. From all this a number of useful points can be drawn.

Part 47.20 provides a general rule that the receiving party will be entitled to the costs of detailed assessment
proceedings, subject to exceptions and the general discretion of the court.
Specifically, for present purposes, Pt 47.20(4) incorporates the provisions of Pt 36 into detailed
assessment proceedings (with appropriate modifications in the terminology).
Accordingly, applying Pt 36.17(1)(b), where the receiving party in detailed assessment proceedings,
including any provisional assessment, makes an offer on costs and the costs assessed are for a sum at or
exceeding that offer then, unless this would be unjust, the receiving party will be entitled to the
3
4

Webb v Liverpool Women’s NHS Foundation Trust [2016] EWCA Civ 365; [2016] 1 W.L.R. 3899.
Webb v Liverpool Women’s NHS Foundation Trust [2016] EWCA Civ 365; [2016] 1 W.L.R. 3899 considered.
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consequences provided for under Pt 36.17(4). That rule provides for the following consequences in such
circumstances:
“(a)

(b)
(c)
(d)

interest on the whole or part of any sum of money (excluding interest) awarded, at a rate
not exceeding 10% above base rate for some or all of the period starting with the date on
which the relevant period expired;
costs (including any recoverable pre-action costs) on the indemnity basis from the date on
which the relevant period expired;
interest on those costs at a rate not exceeding 10% above base rate; and
provided that the case has been decided and there has not been a previous order under this
sub-paragraph, an additional amount, which shall not exceed £75,000, calculated by applying
the prescribed percentage set out below to an amount which is—
(i)
the sum awarded to the claimant by the court; or
(ii)
where there is no monetary award, the sum awarded to the claimant by the court
in respect of costs—
Amount awarded by the court

Prescribed percentage

Up to £500,000

10% of the amount awarded

Above £500,000

10% of the first £500,000 and (subject to the limit of £75,000)
5% of any amount above that figure.”

The applicability of these provisions, save where they would be “unjust” in the context of costs
assessment, was emphasised in Cashman v Mid Essex Hospital Services NHS Trust.5
Part 36.17(4)(b) provides that the receiving party will be entitled to “costs” from the end of the relevant
period of the offer.
It is important to note that, when dealing with the liability for costs of detailed assessment proceedings,
Pt 47.20(5) provides the court will usually summarily assess the costs of detailed assessment proceedings
at the conclusion of those proceedings. Accordingly, and significantly for present purposes, those costs
are assessed, even if that is by a summary assessment.
In this context Pt 47.15(5) provides:

PROCEDURE

“In proceedings which do not go beyond provisional assessment, the maximum amount the court
will award to any party as costs of the assessment (other than the costs of drafting the bill of costs)
is £1,500 together with any VAT thereon and any court fees paid by that party.”
Consequently, when read together, these rules provide for costs of detailed assessment proceedings to
be assessed. However, the rules suggest that assessment is subject both to the cap, where there is a
provisional assessment, provided for under Pt 47.15(5) but also, in appropriate circumstances, to the
consequences provided for under Pt 36.17(4).
That, in turn, raises the question of a potential conflict between the entitlement to “costs” (on the
indemnity basis), under Pt 36.17(4), and the application of a cap on those costs, under Pt 47.15(5), when
applying the general rule found in Pt 47.20.

5

Cashman v Mid Essex Hospital Services NHS Trust [2015] EWHC 1312 (QB).
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Which provision prevails?
In Broadhurst v Tan,6 the Court of Appeal considered a different, but related, point where there was an
apparent tension between Pt 36 and, in that case, Pt 45.
The issue in Broadhurst was whether, in a case subject to fixed costs provided for under s.IIIA Pt 45,
a claimant who obtained judgment “at least as advantageous” as the claimant’s own Pt 36 offer was,
nevertheless, entitled to an assessment of those costs (on the indemnity basis) in accordance with the
provisions of Pt 36.17(4).
Notably the Master of the Rolls held:
The starting point is that fixed costs and assessed costs are conceptually different. Fixed
costs are awarded whether or not they were incurred, and whether or not they represent
reasonable or proportionate compensation for the effort actually expended. On the other
hand, assessed costs reflect the work actually done. The court examines whether the costs
were incurred, and then asks whether they were incurred reasonably and (on the standard
basis) proportionately. This conceptual difference was accepted in Solomon at para 19.”

Consequently, when considering the circumstances in which fixed costs will be ousted, the true distinction
is between fixed costs and assessed costs rather than indemnity costs and standard costs.
In Broadhurst, the Court of Appeal concluded there was no tension between s.IIIA Pt 45 and Pt 36, as
Pt 36 clearly stipulated when fixed costs did, and did not, apply. It was not, therefore, necessary to revert
to the approach taken in Solomon v Cromwell Group Plc,7 when earlier versions of these rules were
considered. That approach required the court to decide, in the event of apparent conflict, which was the
general provision and which was the specific provision, with the specific prevailing over the general.
On the first appeal the court concluded, although dealing with capped rather than fixed costs, the
reasoning in Broadhurst was of assistance and that the prevailing provision was, again, Pt 36. Hence when
the provisions of that rule applied, under the scope of Pt 47.20, the claimant was not subject to the cap
otherwise imposed by Pt 47.15(5).
The Court of Appeal took a different view. Crucially the paying party was entitled to assessed, not
fixed, costs in relation to the assessment proceedings. Accordingly, the structure of the rules was such
that the cap imposed by Pt 47.15(5) prevailed. It could be said that this is because there is no conflict
between respective rules, Part 36 provides for costs to be assessed whilst Pt 47 places a cap on the level
of those assessed costs (and whether the costs are assessed on the standard or indemnity basis that is the
maximum sum). A receiving party could recover less than the cap but cannot recover more.
Furthermore, had it been necessary to do so on the basis the provisions conflicted, these would have
been appropriate circumstances in which to adopt the principle explained in Solomon, so Pt 47 would have
prevailed as the specific provision.
It is, perhaps, important to remember that in cases which go to a provisional assessment costs are likely
to fall within certain parameters, given that there is a predictable mechanism and also an effective limit
on the type of case, by reference to the amount of costs, which are subject to this process. Furthermore,
as Asplin LJ pointed out, the claimant does get other, perhaps more significant in such circumstances,
benefits in accordance with Pt 36, namely enhanced interest (on the costs allowed by way of provisional
assessment as well as the costs of the provisional assessment itself) and the additional amount.
Accordingly, this is a very different situation to that considered in Broadhurst where the imposition of
fixed costs, when the claimant has made a reasonable offer to settle, in an environment where the
circumstances of the case, and hence the costs incurred, are infinitely variable and where, because the
6
7

Broadhurst v Tan [2016] EWCA Civ 94.
Solomon v Cromwell Group Plc [2011] EWCA Civ 1584.
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damages are often at a modest level, the more significant benefit provided for under Pt 36 will be indemnity
costs.

PROCEDURE

Wider implications?
It is important to recognise the judgment in this case makes a specific ruling on a very particular aspect
of the Civil Procedure Rules, namely the consequences of the cap on costs found in Pt 47.15(5), seen in
the context of the provisions of Pt 36.17(4) being imported into the terms of Pt 47 by Pt 47.20.
This decision does not undermine or cast doubt on the Court of Appeal judgment in Broadhurst. In
Broadhurst, the court was concerned with the very different issue of fixed, rather than capped, costs and
the relationship between s.IIIA Pt 45 and Pt 36, which Pt 36 expressly governs.
Nor does the decision resurrect the judgment in Cromwell for all purposes or suggest that this takes
precedence over the judgment in Broadhurst, at least in relation to the application of Pt 36 in a case
otherwise subject to s.IIIA Pt 45.
In Broadhurst, the court clarified the relationship between Pt 36.17 (4) and s.IIIA Pt 45. The Court of
Appeal has yet to determine the relationship between Pt 36.13 and s.IIIA Pt 45, on late acceptance of a
claimant’s Pt 36 offer by the defendant in a fixed costs case. The defendant perspective on this issue has
been to still place reliance on Solomon. Whether that is correct or not remains to be seen, but this judgment
should not give support to that view.
Another useful aspect of the decision is the passing reference to the judgment of Sir Stanley Burnton
in Webb v Liverpool Women’s NHS Foundation Trust,8 specifically the indication in that judgment that
the term “costs” in Pt 36.17(4) means “all his costs”. That ruling does not mean a claimant who obtains
judgment “at least as advantageous” as the claimant’s own Pt 36 offer will, after the end of the relevant
period, recover all costs on a full indemnity basis, simply that this provision excludes the power of the
court to make, for example, a percentage costs order or issue based costs order. As Asplin LJ rightly
observed here Sir Stanley Burnton was doing no more than explaining that in such circumstances the
receiving party was entitled to recover all the costs which were subsequently assessed.
The judgment is, nevertheless, a useful reminder of Webb which is an important, but sometimes
overlooked, decision confirming that a party, whether claimant or defendant, who has the benefits provided
for under Pt 36.17 can, at least after the end of the relevant period, resist more general arguments as to
the incidence of costs which would otherwise be deployable in reliance on the terms of Pt 44.
Finally, on the wider implications of the decision, it is worth considering whether the approach taken
to Pt 47.15(5) here might be applicable to the exception found in Pt 44.14 to QOCS. That rule allows
orders for costs against a claimant to be enforced but only to the extent that the aggregate amount in money
terms of such orders does not exceed the aggregate amount in money terms of any order for damages and
interest made in favour of the claimant. It might, at first glance, seem axiomatic that the defendant’s costs
are capped at a maximum sum reflecting damages and interest recovered by the claimant. An argument
might, however, be developed that an order for indemnity costs would override that restriction. The
decision in this case would suggest such an argument would not avail the defendant, remembering a
defendant’s costs are nearly always assessed (rather than fixed) and hence effectively capped by the terms
of Pt 44.14.
Although the judgment deals with a very specific point concerning Pt 47.15(5) there are a number of
useful practice points which can be drawn from the decision.

8
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Practice points
•

•

•

The receiving party in detailed assessment proceedings, whether these are by provisional
assessment or otherwise, may well want to make use of the opportunity for a Pt 36 offer
given the benefits that will accrue even if, at least on a provisional assessment, the costs of
the assessment will still be capped.
If, on an assessment, the receiving party recovers costs of an amount which makes the
decision “at least as advantageous” as that party’s own Part 36 offer the court should confer
the benefits provided for under Pt 36.17. In the words of Briggs J, when giving judgment
in Smith v Trafford Housing Trust,9 the burden of showing such consequences to be “unjust”
will present a “formidable obstacle”.
Where the rules provide for the costs to be assessed but capped then any relevant cap will
prevail even if assessment is to take place on the indemnity basis. That is in contradiction
to those circumstances where the rules generally stipulate fixed costs yet the terms of Pt 36
apply, so the entitlement to assessed costs will oust, and prevail over, such fixed costs. This
decision, if anything, emphasises the inapplicability of the decision in Solomon to those
circumstances.
John McQuater

Pinkus v Direct Line Group
(QBD; Judge Cotter QC; 2 January 2018; unreported)
Civil procedure—personal injury—civil evidence—medical evidence—joint expert evidence—experts’
duties—disclosure—cross examination—email—privilege—CPR r.35.12
Civil evidence; Disclosure; Email; Experts' duties; Joint expert evidence; Medical evidence; Personal
injury claims; Privilege
1

9

Smith v Trafford Housing Trust [2012] EWHC 3320 (Ch).
Rule 35.12—Discussions Between Experts (1) The court may, at any stage, direct a discussion between experts for the purpose of requiring the
experts to—(a) identify and discuss the expert issues in the proceedings; and (b) where possible, reach an agreed opinion on those issues. (2) The court
may specify the issues which the experts must discuss. (3) The court may direct that following a discussion between the experts they must prepare a
statement for the court setting out those issues on which - (a) they agree; and (b) they disagree, with a summary of their reasons for disagreeing. (4)
The content of the discussion between the experts shall not be referred to at the trial unless the parties agree. (5) Where experts reach agreement on
an issue during their discussions, the agreement shall not bind the parties unless the parties expressly agree to be bound by the agreement.
1
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The claimant David Pinkus was injured in a road traffic accident on 21 August 2012. Breach of duty was
not in issue, but causation and quantum remained very much in dispute. It was the defendant insurer’s
case that the accident did not involve a heavy collision.
The claimant’s case was that, as a result of this incident, he suffered post-traumatic stress disorder at
the severe end of the moderate part of the spectrum, depression and marked cognitive changes, including
short and long-term memory loss, difficulty in organising future projects and/or absorbing written material
and a reduced capacity to make decisions. His schedule of future losses was put at a sum of £750,000 for
loss of earnings and care.
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The claimant’s expert neuropsychologist considered that the claimant’s symptoms had been triggered
by the accident. The defendant’s expert disagreed and criticised the extent of the testing carried out by
the claimant’s expert. A joint report was discussed.
The defendant’s expert received an email from the claimant’s expert in error, which he claimed
demonstrated that the claimant’s expert was seeking opinion and advice from a colleague regarding the
joint statement. The defendant insurer applied for disclosure of the email correspondence. The claimant
opposed the application and argued that it was not unusual for experts to seek “collegiate advice” and
peer review.
The judge accepted that the general principles were well known.2 Experts owe an overriding duty to
the court, before any obligation to the person from whom they have received instructions or payment, or
to any commissioning organisation. CPR r.35.12(4) states:

PROCEDURE

“The content of the discussion between experts shall not be referred to at the trial unless the parties
agree.”
However, the judge accepted that under r.35.14,3 an expert had the right to ask for directions if they
had genuine difficulties providing expert assistance to the court, including in relation to discussions with
another expert. CPR PD35 directed that expert evidence should be the independent product of the expert,
uninfluenced by litigation pressures. The word “independent” was important; the expert’s views should
be provided without outside influence or, more particularly, any undisclosed outside influence. Experts
should provide objective, unbiased opinion on matters within their expertise, with emphasis on “their”.
It was important that the courts and any other expert or party knew the limit of that expertise.
As to the form and content of the report, PD35 para.3.2(5) required that an expert should set out, in
relation to any examination, measurement test or experiment used, the qualifications of any person who
had undertaken it and whether the test or experiment was carried out under the expert’s supervision. The
judge held it to be significant that while legal representatives and parties did not usually attend discussions
between experts, there were circumstances in which that might occur and, under para.9.5, they should not
normally intervene except to answer questions put to them by the experts or to advise on the law.
The judge ruled that the proposition that another expert could intervene in the discussion would go
against the spirit of that prohibition. Under para.9.8, if an expert altered an opinion they should include
an explanatory note or addendum. That included adding whether the change came as a result of information
provided by another expert.
The claimant conceded that, prima facie, communications between an expert and a third party in relation
to matters within the expert report did not attract privilege. However, the claimant argued that, because a
joint discussion was ongoing, the emails were covered by privilege. The judge held that this was wrong.
This was not a continuing discussion between the experts, but a discussion between an expert and a third
party. The fact that reference to what had been discussed was set out in the emails was not enough.
In the opinion of the judge the finding that the emails were not privileged did not offend or undermine
the public policy of permitting the two experts to have a free discussion. The nature of the peer supervision
should have been disclosed within the expert’s report and/or the discussion. The failure to do so was not
a minor error. It was at the root of the difficulties leading to the application.
The judge said that any expert who discussed the content of a proposed report in detail with another
expert under a peer review arrangement had to be extremely cautious if they thought it inappropriate to
disclose the fact and extent of that arrangement. The circumstances in which they could not properly do
so were very limited. The argument that it was no more than relying upon collegiate advice was rejected.4
2

National Justice Compania Naviera SA v Prudential Assurance Co Ltd (The Ikarian Reefer) (No.1) [1993] 2 Lloyd’s Rep. 68 applied.
Expert’s right to ask court for directions.
4
English Exporters (London) Ltd v Eldonwall Ltd [1973] Ch. 415 considered.
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There was a fundamental issue as to the extent to which the claimant’s expert had understood the
defendant’s expert’s view, and the extent to which she had sought assistance from her colleague on issues
raised. The judge confirmed that under r.31.2, where a party inadvertently allowed a privileged document
to be inspected, the parties inspecting the document could use it or its contents only with the court’s
permission. He held that it would be wholly artificial for there to be an approach which sought to prevent
full consideration of the emails. The claimant’s expert had initiated events by involving her colleague and
she could properly be cross-examined on the extent of the assistance provided. Disclosure was ordered
and cross-examination would be allowed in relation to the emails. The application was granted.

Comment
This case establishes two important points of principle where an instructed expert has discussed the content
of a proposed report in detail with another expert. First, the communications between those experts are
not privileged. Secondly, the instructed expert should disclose the fact that the opinion of another expert
has been sought and explain any influence this has had on their evidence. Neither of these points is covered
directly by the CPR but must be correct in light of general principles and the rationale underlying them.
Where a court has directed a discussion between experts, CPR 35.12(4) provides that the content of
that discussion shall not be referred to at trial unless the parties agree. This rule reflects the fact that it is
important for instructed experts to be able to have free and frank exchanges with each other so that they
can identify and narrow the issues in dispute. As the judge noted in this case, there is nothing in the wording
of CPR 35.12(4), or the policy underlying it, to suggest that it should stretch to cover communications
between an instructed expert and a third party whilst the discussion between the instructed experts is
ongoing. In fact, it is important for an expert to be open about such communications.
As is well known, CPR 35.3(1) provides that it is the duty of experts to help the court on matters within
their expertise. In order for a court to be able to assess the weight that should be attached to an expert’s
opinion, it is very important for that court to be fully informed about the scope of their expertise and the
basis on which their opinion has been formed. As such, PD35 includes the following protections:

•

•

Experts are to make it clear when a question or issue falls outside their expertise (para.2.4).
An expert’s report must give details of any literature or other material they have relied on
in making the report (para.3.2(2)).
An expert’s report must say who carried out any examination, measurement, test or
experiment which the expert has used for the report, give the qualification of that person
and say whether or not the test or experiment was carried out under the expert’s supervision
(para.3.2(5)).
If, following discussion directed by a court, an expert significantly alters an opinion, the
joint statement that follows must include a note or addendum by that expert explaining the
change of opinion (para.9.8).

The overall aim is to achieve transparency and so if an expert has felt the need to consult another expert
for advice on a point in issue then, in the spirit of these provisions, this should be disclosed. The fact that
it may in the end be immaterial is irrelevant; it is a fact the other party and court should be entitled to
explore. This applies even if, as was stated in this case, the advice was sought in the context of routine
“peer supervision” arrangements in place within a medical reporting company. As the judge noted, such
arrangements are likely to involve constructive input:
“Ordinarily it is not going to simply be issues of formatting and syntax that are likely to concern a
fellow expert and it is very important that the court and the other side know that the expert’s evidence
has not been bolstered or added to by any third party.”
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Counsel for the claimant had tried to downplay the input from the third party in this case, suggesting
it was simply “collegiate advice”. However, as the judge noted, the relevant distinction to be drawn is that
between the incremental and more generalised gaining of knowledge over time (referred to by Megarry
LJ in English Exporters (London) Ltd v Eldonwall Ltd5 and advice obtained in relation to the specifics of
a claim.

Practice point
•

It should be made clear to experts that advice obtained from third parties about the specifics
of a claim will not be privileged and should be disclosed in written reports and any discussions
with the expert instructed on the other side.

PROCEDURE

Annette Morris

5

English Exporters (London) Ltd v Eldonwall Ltd [1973] Ch. 415.
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