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The Association of Personal Injury Lawyers (APIL) was form ed by claim ant lawyers with 

a view to representing the interests of personal injury victim s. APIL currently has 

around 4,500 m em bers in the U K and abroad. M em bership com prises solicitors, 

barristers, legal executives and academ ics whose interest in personal injury work is 

predom inantly on behalf of injured claim ants. 

 

The aim s of the Association of Personal Injury Lawyers (APIL) are: 

� To prom ote full and just com pensation for all types of personal injury; 

� To prom ote and develop expertise in the practice of personal injury law; 

� To prom ote wider redress for personal injury in the legal system ; 

� To cam paign for im provem ents in personal injury law; 

� To prom ote safety and alert the public to hazards wherever they arise; 

� To provide a com m unication network for m em bers. 

 

APIL’s executive com m ittee would like to acknowledge the assistance of the following 

m em bers in preparing this response: 

 

Stephen Lawson  Secretary    APIL 

M uiris Lyons   Executive Com m ittee M em ber APIL 

M atthew Stockwell  Executive Com m ittee M em ber APIL 

M ark Turnbull   Executive Com m ittee M em ber APIL 

Jonathan Wheeler  Executive Com m ittee M em ber APIL  

 

 

 

Any enquiries in respect of this response should be addressed, in the first instance, to: 

D avid Spencer, Legal Policy O fficer 

APIL, 11 Castle Q uay, N ottingham  N G 7 1FW 

Tel: 0115 958 0585; Fax: 0115 958 0885 

E-m ail: david.spencer@ apil.org.uk  
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Executive SummaryExecutive SummaryExecutive SummaryExecutive Summary    

 

APIL’s prim ary concern is for people who have been injured as a result of another 

person’s negligence or breach of statutory duty. We believe in the polluter pays 

principle, nam ely, that it is right and proper that a negligent party should m ake 

recom pense for that negligence. Innocent victim s should be treated equally, no 

m atter who the wrongdoer is. 

 

APIL does not agree that liability against public bodies is continually expanding and 

the consultation paper provides no clear rationale as to why tort law, as it applies to 

public bodies, requires such radical reform . 

 

APIL does not accept that the duty to repair and the paym ent of com pensation has a 

different m oral com plexion in personal injury or death actions when a public body is 

the defendant rather than a private individual or body. 

 

APIL does not agree that the torts of m isfeasance in public office and breach of 

statutory duty should be abolished. 

 

APIL does not agree that the principle of joint and several liability should be changed 

and we believe that introducing judicial discretion into such an area produces 

uncertainty and will give rise to satellite litigation. 

 

APIL does not agree with the proposal to introduce a ‘truly public’ activity test into 

private tort law, nor should ‘serious fault’ on the part of a public body be necessary 

before liability can be established. Tort law is concerned with the protection of the 

rights of the individual and there is no justification for public bodies to be subject to a 

different schem e.  
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APIL believes that society as a whole benefits when duties are established and upheld 

and it can, in m any cases, lead to beneficial consequences by encouraging a higher 

standard of care. 

 

APIL strongly criticises the use of the figures in Part 6 of the consultation paper to 

justify the current scale of liability of larger governm ent departm ents. The largest 

com ponent of those figures relates to provisions for clinical negligence claim s yet such 

claim s are excluded from  the proposals.1 The figures are therefore com pletely 

irrelevant to this consultation paper. 

    

IntroductionIntroductionIntroductionIntroduction    

 

APIL welcom es the opportunity to respond to this consultation paper on 

adm inistrative redress. 

 

We have a fundam ental concern, however, with the prem ise of the paper. Paragraph 

1.7 of the paper indicates that the idea is to create a system  of redress for individuals 

who have suffered ‘… substandard adm inistrative action’. We believe that claim s for 

personal injury and death should be fully excluded from  any such system  of redress. It 

is an abuse of language to suggest that personal injury and death claim s can be 

classified as ‘adm inistrative redress’. 

 

 

 

 

 

                                                           
1 Law Com m ission consultation paper N o 187, page 54, paragraph 4.5 
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PreamblePreamblePreamblePreamble    –––– the justification for reform the justification for reform the justification for reform the justification for reform    

 

APIL believes that the principles underpinning reform  set out in the consultation 

paper are fundam entally flawed, insofar as they relate to claim s for personal injury and 

death. 

 

The consultation paper suggests that liability against public bodies is ever expanding. 

For exam ple: 

• ‘…   The uncertain and unprincipled nature of negligence in relation to public 

bodies, coupled with the unpredictable expansion of liability over recent years 

… ’ (Paragraph 2.7) 

• ‘…  O f particular concern has been the potential for state liability to expand 

uncontrollably… ’ (Paragraph 3.119) 

• ‘…  the legitim ate concerns of public bodies faced with seem ingly ever-

expanding liability… ’ (Paragraph 4.34) 

• ‘… liability has expanded over tim e and… there is no good reason to expect 

that this will not continue… ’ (Paragraph 4.40) 

•  ‘…   we believe that the long-term  trend is likely to be a continuing expansion 

of liability… ’ (Paragraph 4.52) 

• ‘…  illustrates the uncertain and unsettled nature of this area of law… ’ 

(Paragraph 4.53) 

• ‘…  Recent history has seen an increase in governm ental liability… ’ (Paragraph 

4.56(1)) 

• ‘…  the current law relating to the liability of public bodies is uncertain and over 

com plicated… ’ (Paragraph 4.207) 

• ‘…  we wish to avoid the catastrophic effects of a continual expansion of 

liability… ’ (Paragraph 6.2) 
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APIL strongly disagrees with these assertions. The annual statistics produced by the 

Com pensation Recovery U nit (to whom  all personal injury claim s have to be notified) 

show that the num ber of claim s settled in 2007/2008 was significantly lower than in 

2006/2007 (784,043 as com pared to 793,767).1 Whilst those figures relate to all 

personal injury claim s, not just those against public bodies, they show that there is a 

general downwards trend in successful claim s being pursued. The trend is even m ore 

significant in ‘public’ cases settled – 78,993 in 2007/08 as com pared to 94,621 in 

2006/07. 2 

 

APIL suggests that the courts are m anaging the law in relation to liability well and 

preventing its unnecessary expansion. For exam ple: 

• Tomlinson v Congleton Borough Council (2003) U KH L 47 

• Cole v D avis G ilbert (2007) EW CA Civ 396 

• Row ley v Secretary of State for W ork &  Pensions (2007) EW CA Civ 598 

• Smith v Chief Constable of Sussex Police (2008) U KH L 50 

• Trustees of Portsmouth Youth Activities v Poppleton (2008) EW CA Civ 646 

• Perry v H arris (2008) EW CA Civ 907 

 

Additionally In Rogers v M erthyr Tydfil County Borough Council3 Lady Justice Sm ith said: 

‘…  the figures produced by D AS show that, of the 5%  of slipping and tripping cases 

which proceed to trial, about 70%  fail.’4 

D AS have a large m arket share in the ‘before the event’ (BTE) insurance m arket and 

their own figures tend to show that about 7 out of 10 slipping and tripping cases that 

proceed to trial are unsuccessful. 

   

APIL does not agree with the suggestion in this consultation paper that liability 

against public bodies is ever expanding. The paper, at paragraphs 4.40 to 4.48 

                                                           
1 http://www.dwp.gov.uk/cru/perform ance.asp 
2 Ibid 
3 (2006) EWCA Civ 1134 
4 Ibid, at paragraph 124 
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inclusive, sets out illustrations of this supposed expansion in particular areas to justify 

the need for reform . We do not believe that these illustrations justify the argum ent 

that liability against public bodies is ever expanding. 

 

In the following paragraphs, using the sam e headings as set out in the consultation 

paper at paragraphs 4.42 to 4.48 inclusive, we will dem onstrate that, in our opinion, 

the current principles applied by the courts shows a generally conservative approach. 

 

Ed ucation (Paragrap h 4.42) 

 

The consultation paper acknowledges that it has long been the case that schools 

should take reasonable care of pupils under their charge to prevent physical injury.1 

APIL believes that, as this principle is long-standing, dating from  18932, it is an 

extrem ely well established precedent and we believe that there is no justification 

whatsoever for interfering with it. 

 

The consultation paper suggests that there is a new form  of ‘educational negligence’ 

and several cases are quoted to support this hypothesis. All of the quoted cases, 

however, illustrate that there has to be som e form  of ‘assum ption of responsibility’ 

towards the particular claim ant(s) which would justify a finding of liability. For 

exam ple: 

• In X v Bedfordshire County Council [1995] 2 AC 633 the court was concerned with 

a claim  against a headteacher and m em bers of a Local Education Authority's 

advisory service for failing properly to assess and detect a child's special 

educational needs. The judgm ent m akes it clear that the very purpose for 

which a child goes to school is education and a school which accepts a pupil 

assum es responsibility not only for his physical wellbeing but also for his 

educational needs. 

                                                           
1 William s v Eady (1893) 10 TLR 41  
2 Ibid 
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• In Phelps v H illingdon London Borough Council [2000] 3 WLR 776 an educational 

psychologist was held liable, having been specifically called in to advise in 

relation to the assessm ent and future provision for a specific child. 

• In Robinson v St H elen’s M etropolitan Borough Council [2002] EW CA Civ 1099 it 

was held that em otional and psychological dam age resulting in failure by 

appropriate teaching to am eliorate the congenital condition of dyslexia was a 

personal injury. 

• In Bradford-Smart v W est Sussex County Council [2002] EW CA Civ 7, whilst it was 

held that there m ight be circum stances in which a headteacher could use his 

disciplinary powers against a pupil who attacked another child outside school 

and that failure to exercise those disciplinary powers m ight am ount to a breach 

of the school's duty of care to another specific pupil, a school did not owe a 

general duty to its pupils to police their activities once they had left its charge. 

• In Kearn-Price v Kent County Council [2002] EW CA Civ 1539 the claim ant pupil had 

been standing in the school playground at 8.40 am , just five m inutes before the 

school day began, when he was struck in the face by a full-sized leather 

football. According to the school rules, pupils were to arrive at school at least 

five m inutes early each m orning. At the tim e of the injury there were 30 to 40 

teachers in the staff room ; no teachers were patrolling the school yard; and 

although full-sized leather footballs had been banned prior to the incident few, 

if any, steps were taken by staff to enforce the ban, apart from  occasional 

rem inders of the existence of the ban. This was despite the fact that several 

other injuries had been caused in a sim ilar m anner at the school. The court held 

that the school owed to all pupils lawfully on the prem ises a general duty to 

take reasonable m easures to care for those pupils' health and safety. 

 

APIL subm its that none of these cases support the proposition that education claim s 

are a ‘consistently expanding field’, as is suggested in the consultation paper.1 The 

                                                           
1 Law Com m ission consultation paper N o 187, page 62, paragraph 4.42 
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Bradford-Smart case is used by the paper to support potential liability where pupils are 

bullied but the claim ant actually failed to establish liability in the case itself and it was 

m ade clear that no general duty arises in such circum stances. The Kearn-Price case is 

used to support potential liability ‘…  even when a pupil is injured on school grounds 

out of regular hours’1 but the facts of the case show that such a bare assertion is 

m isleading - the pupil was lawfully on the school prem ises as, indeed, he was required 

to be by the school rules.  

 

Social Services (Paragrap h 4.43) 

 

The consultation paper refers to the case of X v Bedfordshire County Council2 where the 

H ouse of Lords refused to im pose a duty of care towards children who had suffered 

abuse by their parents. The paper does not specifically com m ent upon that decision 

but does go on to quote later Strasbourg Court cases as an illustration that liability is 

expanding. For the reasons set out below, APIL believes that these later decisions are 

fully justifiable on their facts because they show that there had been an assum ption of 

responsibility towards specific individuals, in particular children at risk.   

In the H ouse of Lords in JD  (FC) v East Berkshire Community H ealth N H S Trust and others3 

it was held that health professionals responsible for investigating suspected child 

abuse did not owe a parent suspected of having com m itted the abuse a duty of care in 

carrying out the investigation. 

Lord N icholls of Birkenhead said: 

“U ntil recently it would have been unthinkable that health professionals owed a duty 

to parents; they did not owe a duty even to the child. But the law has m oved on since 

the decision of your Lordships’ H ouse in X (M inors) v Bedfordshire County Council [1995] 

2 AC 633. There the H ouse held it was not just and equitable to im pose a com m on law 

                                                           
1 Law Com m ission consultation paper N o 187, page 62, paragraph 4.42 
2 (1995) 2 AC 633 
3 (2005) U KH L 23 
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duty on local authorities in respect of their perform ance of their statutory duties to 

protect children. Later cases, m entioned by m y noble and learned friend Lord 

Bingham  of Cornhill, have shown that this proposition is stated too broadly. Local 

authorities m ay owe com m on law duties to children in the exercise of their child 

protection duties.”1 

 

The essential question in any case is to whom  any duty is alleged to be owed. If it is the 

child, then, in our opinion, it is only right and proper that a duty of care should be 

upheld as there is an assum ption of responsibility by the local authority to the 

individual. 

 

O n the other hand, if a duty is alleged to be owed to a parent who is accused (wrongly) 

of having harm ed a child, there is no assum ption of responsibility and a different result 

is justified, as Lord N icholls went on to conclude in JD : 

“In principle the appropriate level of protection for a parent suspected of abusing his 

child is that clinical and other investigations m ust be conducted in good faith. This 

affords suspected parents a sim ilar level of protection to that afforded generally to 

persons suspected of com m itting crim es.”2 

 

O ne of the cases involved in JD  subsequently went to the European Court of H um an 

Rights as R.K and A.K v The U nited Kingdom3. It was held there that, although there had 

been a breach of Article 13 of the European Convention on H um an Rights (the 

‘Convention’) (the requirem ent to have an effective rem edy before a national 

authority), there had been no breach of Article 8 of the Convention (the right to 

respect for private and fam ily life). It was said that authorities, m edical and social, have 

duties to protect children and cannot be held liable every tim e genuine and 

                                                           
1 (2005) U KH L 23, paragraph 82 
2 Ibid, paragraph 90 
3 Application no. 38000(1)/05 
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reasonably held concerns about the safety of children vis-á-vis m em bers of their 

fam ilies are proved, retrospectively, to have been m isguided. 

The Court of Appeal has recently considered this area again in Stephanie Law rence v 

Pembrokeshire County Council1 where it was held, following JD , that a duty of care was 

not owed by investigating professionals to parents suspected of child abuse. The 

Court of Appeal specifically considered the im pact of the Convention and held that 

the reasoning of the m ajority of the law lords in JD  had not been affected by the 

advent of Article 8 into dom estic law. As Auld LJ said:                                                                    

“The public interest in effective and fair investigation and prevention of crim inal 

behaviour has fashioned the com m on law to protect those suspected of it from  m alice 

or bad faith, but not from  a well-intentioned but negligent m istake …  This Court and 

the H ouse of Lords have recently clarified in East Berkshire the relevant principles of 

the com m on law, including the effect or lack of effect in relation to this issue of the 

im pact of the H RA, concluding that they preclude the existence of such a duty to the 

parent. That reasoning, with respect, still stands … ”2 

Planning (Paragraph 4.44) 

The consultation paper suggests that this has been ‘an area of contention over the 

past thirty years’.  Whilst it is true to say that the decision in Anns v M erton London 

Borough Council3 has proven contentious over the years, leading eventually to it being 

overturned by M urphy v Brentw ood D istrict Council4, APIL does not believe it is the case 

that this has ‘expanded’ the liability of public bodies over that period.   

Although the case of Kane v N ew  Forest D istrict Council5  is quoted in the consultation 

paper as evidence of an expansion of liability, this was a case in which the local 

authority had a positive duty to act, as the authority had created the hazard in the first 

                                                           
1 [2007] EWCA Civ 446 
2 Ibid, paragraph 55 
3 (1978) AC 728 
4 (1991) AC 398 
5 (2001) EWCA Civ 878 
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place. The general position, however, rem ains as set out in Stovin v W ise1 in which the 

H ouse of Lords held that breach of a statutory duty (in this case, in failing to cure 

visibility problem s at a dangerous road junction) did not give rise to any private law 

cause of action. Whether the local authority should do anything (about the road 

junction) was at all tim es firm ly within the area of the council's discretion. As it was not 

under a positive duty to act, no liability could attach for failure to do so. 

Em ergency Services (Paragraph 4.45) 

The consultation paper suggests that there has been ‘a m ovem ent towards expanding 

the liability of em ergency services’ 2 but quotes just one exam ple, nam ely Kent v 

G riffiths3, in which liability was im posed where an am bulance failed to respond to a 

999 call within a reasonable tim e due to carelessness. 

In Capital &  Counties PLC v H ampshire County Council4 the Court of Appeal held that the 

fire brigade was not under a com m on law duty to answer calls to fires or to take 

reasonable care to do so. Sim ilar decisions were reached in Alexandrou v O xford5 in 

relation to the police responding to a 999 call and in O LL Ltd v Secretary of State for 

Transport6 in relation to coastguards when m aking a rescue at sea. 

The Court of Appeal in Kent distinguished these decisions, in relation to an am bulance 

responding to a 999 call, by holding that the duty is not owed to the public at large 

but to a nam ed individual for whom  the am bulance is called. This provides a ‘specific’ 

reliance, whereby the duty becom es focused on that nam ed individual. 

By contrast, with a fire or a crim e there is a ‘general’ reliance upon the em ergency 

service, where an unlim ited num ber of m em bers of the public could be affected. The 

police responding to a call from  a victim  of crim e are perform ing their general role of 

                                                           
1 (1996) AC 923 
2 Law Com m ission consultation paper N o 187, page 63, paragraph 4.45 
3 (2000) 2 All ER 474 
4 (1997) 2 All ER 865 
5 (1993) 4 All ER 328 
6 (1997) 3 All ER 897 
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m aintaining order and reducing crim e. The fire brigade responding to a call is 

concerned also to prevent fires spreading. In either case, there would be no ‘specific’ 

reliance unless the em ergency service, by its own actions, increased the risk of danger.  

The consultation paper also indicates that the em ergency services will be liable where 

they directly inflict physical harm  upon a claim ant. The relevant leading cases cited are 

from  1938, 1946 and 1959 respectively. These are therefore long, well-established 

precedents and APIL believes that there is no justification for interfering with them . 

H ighw ays (Paragrap h 4.46 and  4.47) 

The consultation paper accepts that the courts have traditionally adopted a restrictive 

approach to what am ounts to ‘m aintaining’ a road under the H ighways Act 1980. 

In G oodes v East Sussex County Council1 the H ouse of Lords held that the duty under 

s.41(1) of the H ighways Act 1980 to m aintain the fabric of the road in good repair did 

not encom pass a duty to prevent or rem ove the form ation or accum ulation of ice and 

snow. This led to Parliam ent itself having to address the issue by inserting a new 

s.41(1A) into the H ighways Act 1980 ensuring that a highway authority are under a 

duty to ensure, so far as is reasonably practicable, that safe passage along a highway is 

not endangered by snow or ice. 

In Stovin v W ise2 the H ouse of Lords held that breach of a statutory duty (in this case, in 

failing to cure visibility problem s at a dangerous road junction) did not give rise to any 

private law cause of action. The consultation paper suggests that, because this 

decision has attracted significant academ ic criticism , it is vulnerable in the long term . If 

that is the case, then it surely provides justification for changing the law in favour of an 

expansion of liability (sim ilarly as to G oodes, above) rather than lim iting such an 

expansion. 

                                                           
1 (2000) 3 All ER 603 
2 (1996) AC 923 
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Policing (Paragraph 4.48) 

It is well established that, in general, there is no duty of care in relation to general 

policing1. At the tim e the consultation paper was issued the H ouse of Lords had not 

decided the conjoined cases of Van Colle and Smith but has now done so, reaffirm ing 

that the core principle of H ill’s case rem ains intact2. 

N evertheless, as the consultation paper points out, the police have been held liable in 

other cases where there has been held to be som e form  of ‘assum ption of 

responsibility’ or a special relationship. By analogy with the em ergency services 

discussion, above, these are situations where there is som e ‘specific’ reliance on the 

actions of the police, rather than ‘general’ reliance.  

Even in the H ill case, it was clear that such situations could arise, despite the principle 

of there generally being no duty of care. As Lord Keith of Kinkel said: 

‘There is no question that a police officer, like anyone else, m ay be liable in tort to a 

person who is injured as a direct result of his acts or om issions. So he m ay be liable in 

dam ages for assault, unlawful arrest, wrongful im prisonm ent and m alicious 

prosecution, and also for negligence. Instances where liability for negligence has been 

established are Knightly v Johns (1982) 1 W LR 349 and Rigby v Chief Constable of 

N orthamptonshire (1985) 1 W LR 1242. Further, a police officer m ay be guilty of a 

crim inal offence if he willfully fails to perform  a duty which he is bound to perform  by 

com m on law or by statute: Reg. v D ytham (1979) Q B 722, where a constable was 

convicted of willful neglect of duty because, being present at the scene of a violent 

assault resulting in the death of the victim , he had taken no steps to intervene.’3 

 

                                                           
1 H ill v Chief Constable of West Yorkshire (1989) AC 53; Brooks v M etropolitan Police Com m issioner 

  (2005) U KH L 24  
2 Chief Constable of the H ertfordshire Police v Van Colle; Sm ith v Chief Constable of Sussex Police 

  (2008) U KH L 50 
3 (1989) AC 53, at p.59 
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The future 

Paragraph 4.52 of the consultation paper asserts that: ‘Whilst m any cases have been 

unsuccessful, we believe that the long term -trend is likely to be a continuing 

expansion of liability’. We believe that this is sim ply not borne out by the case law and 

analysis discussed above. 

In those cases that have been successful this is generally upon the basis of the public 

body having a positive duty to act in som e way and where there has been ‘specific’ 

reliance upon it. The public body is thereby assum ing responsibility sufficient to create 

a duty of care and there is a particular relationship with an individual or individuals. In 

our view, it is only right and proper that there should be tort liability attaching in such 

circum stances. 

Paragraph 4.52 also suggests that a recent exam ple of the expansion of liability is the 

decision of the Court of Appeal in Smith v Chief Constable of Sussex Police1. Since the 

publication of the consultation paper this case has been heard by the H ouse of Lords, 

conjoined with Van Colle2, where it was affirm ed that the police owed no com m on law 

duty of care to protect individuals against harm  caused by crim inals, following the 

established principles in H ill v Chief Constable of W est Yorkshire3. 

The facts of Smith are salient and were set out succinctly by Lord Bingham  of Cornhill 

in the H ouse of Lords judgm ent4. Whilst all of the Law Lords agreed, in the case of Van 

Colle, that the claim  should be struck out, Lord Bingham  dissented in Smith’s case. As 

Lord Bingham  said:5 

“O n the assum ed facts as set out above, I am  satisfied that the liability principle is 

satisfied and that the Brighton Police owed M r Sm ith a duty of care. H e, as a m em ber 

                                                           
1 (2008) EWCA Civ 39 
2 Chief Constable of the H ertfordshire Police v Van Colle; Sm ith v Chief Constable of Sussex Police 

  (2008) U KH L 50 
3 (1989) AC 53 
4 (2008) U KH L 50, at paragraphs 20 to 26 
5 Ibid, at paragraph 60 
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of the public, furnished them  with apparently credible evidence that Jeffrey, whom  he 

identified and whose whereabouts were known, presented a specific and im m inent 

threat to his life or safety. It has not been argued that death or injury was not a 

foreseeable result of a failure to assess the threat and, as appropriate, act. The 

relationship between M r Sm ith and the police was one of close proxim ity, based on 

direct, face-to-face m eetings. If, as som e of the cases suggest, it is necessary to find a 

special relationship for a duty of care to arise, this relationship was in m y view special 

as a result of M r Sm ith's approach to the police and their response to it. If, as other 

cases suggest, it is necessary for responsibility to be assum ed for a duty of care to 

arise, then in m y opinion the police assum ed responsibility by visiting M r Sm ith, 

initiating what was regarded by them  as an investigation, assuring him  that the 

investigation was progressing well and inviting him  to call 999 if he was concerned for 

his safety. Public policy points strongly towards im position of a duty of care: M r Sm ith 

approached a professional force having a special skill in the assessm ent of crim inal risk 

and the investigation of crim e, a professional force whose m ain public function is to 

m aintain the Q ueen's peace, prevent crim e and apprehend crim inals. H e was entitled 

to look to the police for protection and they, in m y opinion, owed him  a duty to take 

reasonable steps to assess the threat to him  and, if appropriate, take reasonable steps 

to prevent it.” 

 

APIL agrees with Lord Bingham ’s views and believe that the H ouse of Lords should 

have held, on the facts, that the police owed M r. Sm ith a duty of care. Som e of the 

other Law Lords clearly struggled with their decision in Smith: 

• Lord Phillips of Worth M atravers: 

o  “For these reasons I find m yself reluctantly unable to accept the 

‘liability principle' form ulated by Lord Bingham . I say reluctantly, 

because lack of action in the face of the individual facts that he 

postulates, and indeed the lack of action on the assum ed facts of this 

case, com es close to constituting the ‘outrageous negligence' that Lord 

Steyn contem plated as being potentially outside the reach of the 
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principle in H ill's case. I have not, however, found any principled basis 

for placing this case outside the reach of that principle.”1 

• Lord Carswell: 

o  “The appeal of the Chief Constable in Smith's case has caused your 

Lordships greater difficulty, a difficulty which I share, but after careful 

reflection I rem ain of the view that the appeal should be allowed.”2 

• Lord Brown of Eaton-U nder-H eywood: 

o  “124. For m y part I would acknowledge that the facts of the present 

case are vastly different from  those either in H ill or in Brooks and that it 

is easier to contem plate civil liability here than in either of those cases. 

The particular reasons for rejecting the contended for duty of care in 

each of them  were com pelling: in H ill because it was surely unthinkable 

that the conduct of the entire Yorkshire Ripper investigation should be 

subject to m inute exam ination; in Brooks because the m ain com plaint 

was of psychiatric injury caused by the police's cavalier treatm ent of the 

claim ant when they were first called to Stephen Lawrence's horrific 

m urder, unsure at that stage whether he was a suspect or a witness, and 

intent above all on finding out who were the killers. 

125. I recognise too that the facts of the present case are really very 

strong as, indeed, I clearly recall having regarded the facts in O sman 

when originally that case was before the Court of Appeal in 1992: [1993] 

4 All ER 344. 

126. But all that said, is it really possible to find a satisfactory basis upon 

which to distinguish this class of case (it would, of course, have to be 

distinguished on a class basis since, if a duty of care were found to exist, 

claim s a good deal less m eritorious than this one would inevitably be 

brought) from  all the m any other situations in which the H ill principle 

would clearly apply? 

                                                           
1 (2008) U KH L 50, at paragraph 101 
2 Ibid, at paragraph 104 
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127. N ot without hesitation - for Lord Bingham 's opinion is undoubtedly 

persuasive and it is tem pting to provide redress in as m eritorious a case 

as this - I conclude not.”1 

 

The Europ ean Court of H um an Rights (EC H R) 

 

The consultation paper at paragraph 4.50 asserts that the ECH R decision in O sman v 

U nited Kingdom2 continues to influence m uch of the jurisprudence in this area. 

 

Before reaching the ECH R, the Court of Appeal in O sman v Ferguson and Commissioner 

of Police for the M etropolis3 held that the case fell squarely within the principles laid 

down by the H ouse of Lords in H ill v Chief Constable of W est Yorkshire4. The police did 

not owe the plaintiffs a duty of care and was not liable in negligence to them . 

  

It is im portant to consider the background to the dom estic proceedings. The plaintiffs 

had issued proceedings and the second defendants had applied to strike out the claim  

as disclosing no reasonable cause of action. Sir Peter Pain, sitting as a Judge of the 

H igh Court, dism issed the application and the second defendants appealed to the 

Court of Appeal, which found in the second defendant’s favour and struck out the 

plaintiffs’ claim  against the second defendant. Leave to appeal to the H ouse of Lords 

was refused. The plaintiffs, therefore, did not succeed and the principles in H ill’s case 

were upheld. Im portantly, of course, this m eant that the plaintiffs had not had an 

opportunity to have any sort of hearing of the m erits of the case. 

 

When the m atter reached the ECH R the allegations included a breach of Article 2, 

nam ely a failure to protect the right to life, and a breach of Article 6, nam ely a failure to 

allow entitlem ent to a hearing by a tribunal. 

                                                           
1 (2008) U KH L 50, at paragraphs 124 - 127 
2 (2000) 29 EH RR 245  
3 (1993) 4 All ER 344 
4 (1989) 2 WLR 1049 
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In considering the allegation of a breach of Article 2, the G overnm ent alleged that any 

failure to take preventative action m ust am ount to gross dereliction or willful 

disregard of their duty to protect life: 

 

“The G overnm ent did not dispute that Article 2 of the Convention m ay im ply a 

positive obligation on the authorities of a Contracting State to take preventive 

m easures to protect the life of an individual from  the danger posed by another 

individual. They em phasised however that this obligation could only arise in 

exceptional circum stances where there is a known risk of a real, direct and im m ediate 

threat to that individual's life and where the authorities have assum ed responsibility 

for his or her safety. In addition, it had to be shown that their failure to take preventive 

action am ounted to gross dereliction or wilful disregard of their duty to protect life. 

Finally, it m ust be established on sound and persuasive grounds that there is a causal 

link between the failure to take the preventive action of which the authorities are 

accused and that that action, judged fairly and realistically, would have been likely to 

have prevented the incident in question.”1 

 

The ECH R, however, did not agree – particularly as regards the ‘gross negligence’ or 

‘wilful disregard’ argum ent: 

“In the opinion of the Court where there is an allegation that the authorities have 

violated their positive obligation to protect the right to life in the context of their 

above-m entioned duty to prevent and suppress offences against the person (see 

paragraph 115 above), it m ust be established to its satisfaction that the authorities 

knew or ought to have known at the tim e of the existence of a real and im m ediate risk 

to the life of an identified individual or individuals from  the crim inal acts of a third 

party and that they failed to take m easures within the scope of their powers which, 

judged reasonably, m ight have been expected to avoid that risk. The Court does not 

accept the G overnm ent's view that the failure to perceive the risk to life in the 

circum stances known at the tim e or to take preventive m easures to avoid that risk 

                                                           
1 (2000) 29 EH RR 245, at paragraph 107 
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m ust be tantam ount to gross negligence or wilful disregard of the duty to protect life 

(see paragraph 107 above). Such a rigid standard m ust be considered to be 

incom patible with the requirem ents of Article 1 of the Convention and the obligations 

of Contracting States under that Article to secure the practical and effective protection 

of the rights and freedom s laid down therein, including Article 2 (see, mutatis 

mutandis, the above-m entioned M cCann and O thers judgm ent, p. 45, § 146). For the 

Court, and having regard to the nature of the right protected by Article 2, a right 

fundam ental in the schem e of the Convention, it is sufficient for an applicant to show 

that the authorities did not do all that could be reasonably expected of them  to avoid 

a real and im m ediate risk to life of which they have or ought to have knowledge. This 

is a question which can only be answered in the light of all the circum stances of any 

particular case.”1 

The ECH R therefore soundly rejected the G overnm ent’s argum ent that there was a 

requirem ent to prove ‘gross dereliction’ or ‘wilful disregard’ of duty. The ECH R did 

unanim ously find that there had been a breach of Article 6, nam ely a failure to allow 

entitlem ent to a hearing by a tribunal, on the basis that the claim  had never fully 

proceeded to trial and there was never any determ ination on the m erits or on the 

facts. Sim ple adherence in this case to the principles in H ill am ounted to the conferral 

of a blanket im m unity on the police and an unjustifiable restriction on the right to 

have a determ ination on the m erits of the claim . 

The ‘gross negligence’ issue has recently been considered again by the Court of 

Appeal in Savage v South Essex Partnership N H S Foundation Trust.2 H ere it was held that, 

in order to establish a breach of Article 2, where it was alleged that there had been a 

failure to take reasonable m easures to prevent the risk of suicide of a patient held 

under section 3 of the M ental H ealth Act 1983, it was only necessary to show 

negligence rather than gross negligence (such as would be sufficient to sustain a 

charge of m anslaughter). 

                                                           
1 (2000) 29 EH RR 245, at paragraph 116 
2 (2007) EWCA Civ 1375 
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The consultation paper m ay use the term inology of ‘serious fault’ as part of its 

proposals but we believe that this would introduce a sim ilarly rigid standard that is too 

high, goes too far and effectively elevates the burden of proof in tortious claim s 

against a public body to a crim inal standard rather than a civil one. For exam ple, if a 

police driver driving under a ‘blue light’ kills a pedestrian they will be held liable in tort 

(a civil action) only if their standard of driving is such that it would be sufficient to 

sustain a charge of m anslaughter (a crim inal action). APIL believes this to be 

fundam entally wrong. 

   

C onclusions on d uty of care 

 

This consultation paper provides no clear rationale as to why tort law, as it applies to 

public bodies, requires such radical intervention as is proposed, apart from  an 

assertion that liability of public bodies is expanding uncontrollably (and will continue 

to do so). 

 

APIL very strongly disagrees with this assertion. O ur detailed analysis of the current 

case law, above, shows that the courts are in fact, in our opinion, adopting a 

conservative approach. In those cases where claim ants have succeeded, this has 

clearly arisen where the public body has assum ed som e responsibility. We believe that 

liability cannot be said to be expanding uncontrollably when the H ouse of Lords 

refuse to find a duty of care in Smith v Chief Constable of Sussex Police1, where the facts 

of the case suggest, in our opinion, a clear assum ption of responsibility by the police. 

 

APIL subm its that the Law Com m ission in the consultation paper has provided no real 

evidence to justify reform  of private tort law upon the scale proposed and reform  is 

unnecessary. The law of negligence has developed over m any years and we believe 

that the proposed reform s are likely to lead to m ore litigation, not less. 

                                                           
1 (2008) U KH L 50 
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Consultation Q uestions 

 

We would welcome views on the “modified corrective justice” principle which we 

have adopted to guide our options for reform in this Consultation Paper. 

 

‘M odified corrective justice’ is defined as ‘…  a m odel of “corrective justice” that 

properly reflects the special position of public bodies and affords them  appropriate 

protection from  unm eritorious claim s’.1  

 

We have no disagreem ent with the principle that public bodies should be protected 

from  unm eritorious claim s but we do not believe that this should be because of any 

‘special position’ they m ay be in – our contention is that everyone should be sim ilarly 

protected. A ‘m eritorious’ claim , for exam ple, an injured road traffic victim  who can 

satisfy the ‘ordinary’ standard of negligence in proving fault, should not becom e an 

‘unm eritorious’ claim  sim ply because the wrongdoer is a public body acting in a ‘truly 

public’ way, for exam ple, a police driver driving under a ‘blue light’. 

 

Econom ic theories of tort law, whereby costs from  accidents are distributed in the 

m ost efficient fashion, do not accord with the polluter pays principle as liability m ight 

be placed on a party who had not ‘caused’ an accident in the norm al sense. Corrective 

justice theories, whereby som eone who injures another has a personal duty to put 

that person back in the position that they were in before the injury occurred, does 

accord with the polluter pays principle, as liability would rest with the party who had 

caused the accident. 

 

Paragraph A8 of the consultation paper refers to A V D icey’s principle that state 

officials should be subject to the law on the sam e basis as the private citizen but then 

goes on, in paragraph A9, to refer to D aryl Levinson’s analysis that attacks the 

                                                           
1 Law Com m ission consultation paper N o 187, page 4, paragraph 2.8 
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applicability of both econom ic and corrective justice theories where the state is the 

respondent in tort law. Levinson’s central point is that com pensation ultim ately com es 

from  the pockets of taxpayers.1 

 

We are pleased to see that the consultation paper states, quite categorically, that 

Levinson’s criticism s are rejected and accepts that, as a general principle, corrective 

justice survives as a justification for state liability in tort.2 That would suggest that 

D icey’s principle, that state officials should be subject to the law on the sam e basis as 

the private citizen, would prevail - so we are concerned to see that Levinson’s central 

point, nam ely that com pensation paid by state bodies ultim ately com es from  the 

pockets of taxpayers, is stated as being im portant when considering the nature or 

content of the state’s duty to put things right.3 It is illogical to reject Levinson’s 

criticism s whilst still accepting his central point. 

 

APIL does not accept that the duty to repair and the paym ent of com pensation has a 

different m oral com plexion in personal injury or death actions when a public body is 

the defendant rather than a private individual or body. Why should it m atter to the 

badly injured victim  of a road traffic accident whether the car that hit him  was being 

driven by a police officer under a ‘blue light’ or by an unqualified drink driver – the 

latter m ay be m ore m orally reprehensible but the consequences for the injured victim  

are exactly the sam e. Why, then, is there a m oral case for lim iting the liability of the 

police driver to particularly serious conduct, especially when they are a professional 

with a special skill, such that their standard of care should be m uch higher? 

 

We believe there is no justification, in relation to claim s for personal injury or death, to 

m odify the principles of corrective justice to take into account certain features of the 

relationship between the state and potential claim ants. In personal injury or death 

                                                           
1 Law Com m ission consultation paper N o 187, page 137, paragraph A.14 
2 Ibid, paragraph A.18 
3 Ibid, paragraph A.19 
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claim s the relationship between claim ant and defendant is no different whether the 

defendant is a public body or not. The claim ant’s expectation is that he will be free 

from  (wrongful) injurious interference and that does not change because the 

defendant is a public body acting in a public way. 

 

Part 4 – Liability in Public and Private Law 

 

O verview of Current Problems 

 

1.90 We would welcome comments on our analysis in paragraphs 4.36 to 4.57 of the 

development of the duty of care in relation to public bodies. (paragraph 4.58) 

 

APIL does not share the Law Com m ission’s analysis for the reasons set out earlier in 

the pream ble. 

 

The statutory powers of public bodies have expanded considerably over recent years, 

with greater involvem ent in the day to day lives of m em bers of the public. APIL believe 

it is arguable, based on our analysis of the case law, that the law of negligence has, in 

fact, failed to keep pace with this expansion. In our view the law of negligence rem ains 

a step behind the vast regulatory powers now given to public bodies.  

 

1.91 We invite comments on the operation of joint and several liability in the 

context of litigation against public bodies. (paragraph 4.71) 

 

APIL strongly believes in the polluter pays principle and that innocent victim s should 

be treated equally, no m atter who the wrongdoer is. For exam ple, if there are two 

private individuals who are jointly responsible for an innocent victim ’s injuries, and 

one is insolvent, the other would be fully responsible under the joint and several 

liability principle. This ensures the innocent victim  is fully com pensated. If, however, 
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we accept the argum ents raised in this paper and the ‘other’ party responsible is a 

public body, and that public body is only responsible proportionately in som e way, the 

innocent victim  would suffer by not being able to recover full com pensation. APIL 

believe this is fundam entally unjust. 

 

We do not agree that the joint and several liability principle should be abolished, 

particularly in the case of personal injury and death actions. 

 

1.92 We would welcome more data on the frequency of use of misfeasance in public 

office as a cause of action, and we would welcome views as to whether, and if so 

when, it remains a useful cause of action. (paragraph 4.91) 

 

M isfeasance in public office is not encountered widely in personal injury actions, 

although there are lim ited exam ples of it having been used in child abuse cases. It 

rem ained a relevant legal issue in two recent cases. Firstly, in Ashley v Chief Constable of 

Sussex1, a case which arose out of the death of Jam es Ashley who was shot dead by a 

police officer during an arm ed raid on M r. Ashley’s hom e. Secondly, in the case of 

H ussain v The Chief Constable of W est M ercia Constabulary2, a case which questioned 

the nature and extent of the injury required as a com ponent of the tort.  

 

M isfeasance in public office is a difficult tort to prove and whilst it does not create a 

huge burden on public bodies it rem ains a useful check on public servants. We would 

argue therefore that there seem s very little justification for its abolition. 

  

O ptions for reform 

 

1.93 Should the torts of misfeasance in public office and breach of statutory duty be 

abolished? (paragraph 4.106) 

                                                           
1 (2008) U KH L 25  
2 (2008) EWCA Civ 1205 
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For the reasons set out in the previous answer, APIL does not support the abolition of 

the tort of m isfeasance in public office. 

 

The consultation paper at paragraph 4.78 suggests that, as there were only 15 

reported cases in 2006 and 2007 where a successful claim  for breach of statutory duty 

was m ade this renders it close to obsolete in m any areas of the law. This is a very 

m isleading statistic as it relates purely to cases successfully concluded at trial and 

reported. The paper overlooks the fact that the vast m ajority of thousands of 

successful personal injury claim s m ade by em ployees every year will include 

allegations of breach of statutory duty and so the num ber of successful reported cases 

is no true indicator of the num ber of successful cases pursued. 

 

By com parison, the Com pensation Recovery U nit (CRU ) perform ance statistics for 

2006/2007 show that there were 98,478 em ployer liability cases registered and 

215,820 em ployer liability cases recorded as settlem ents with the CRU .1 

 

APIL are pleased to see that the consultation paper recognises that breach of statutory 

duty rem ains im portant and useful in health and safety at work areas, and that public 

bodies should not be treated any differently to private individuals or com panies.2 

 

APIL contends that there are several other areas that also provide statutory duties 

where public bodies should not be treated any differently to private individuals or 

com panies including, for exam ple, the H ighways Act 1980; the O ccupiers’ Liability Acts 

1957 and 1984; and the Consum er Protection Act 1987. These statutory duties are 

aim ed at regulating the rights of individuals against suffering personal injury and, 

again, public bodies should not be treated any differently to private individuals. Any 

statutory duty that is designed to protect the health and safety of individuals, whether 

em ployees or otherwise, should be sim ilarly retained. 

                                                           
1 http://www.dwp.gov.uk/cru/perform ance.asp 
2 Law Com m ission consultation paper N o 187, page 72, paragraph 4.79 
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1.94 We would welcome comments from consultees on this formulation of “truly 

public” activity in relation to statutes and suggestions on other ways that such a 

test could be formulated (paragraph 4.124) 

 

APIL does not support the notion of a ‘truly public’ activity being the criterion for an 

activity to be subject to the ‘serious fault’ regim e. We contend that this is likely to lead 

to extensive satellite litigation on challenges as to whether an activity falls within or 

outside the schem e. It is anom alous to suggest that a ‘truly public’ activity m ay be 

carried out by a private com pany, for exam ple where they are providing a prison.1     

 

The situation m ay be particularly profound in child abuse cases – what are the 

principles that would apply to a children’s’ hom e run by the state as opposed to one 

run by a charity or private com pany – for exam ple, Barnardo’s? 

 

The consultation paper asserts that the fact that the state’s resources derive from  

taxpayers is im portant when considering the nature or content of the state’s duty to 

put thing right.2 Where a public body, though, is carrying out a ‘truly public’ activity 

(e.g. a police driver driving under a ‘blue light’, chasing a crim inal) then they are acting 

in the public interest of all taxpayers (to catch the crim inal), their activity is for the 

benefit of the public as a whole, and so if som eone is injured as a result of the activity 

then the public ‘as a whole’ (i.e. the state) should be responsible, if ‘ordinary’ 

negligence can be proven. There is no justification for elevating the activity to the 

higher level of ‘serious fault’. 

 

 1.95 We invite comments on our formulation of the “truly public” activity test in 

paragraph 4.131 and whether it would act as a suitable “gatekeeper” to our 

private law scheme. (paragraph 4.132) 

 

                                                           
1 Law Com m ission consultation paper N o 187, page 79, paragraph 4.114 
2 Ibid, page 138, paragraph A.19 
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APIL does not support the introduction of a ‘truly public’ activity test into private tort 

law for the reasons set out in the previous question. 

 

Tort law is concerned with the protection of the rights of the individual and there is no 

justification for public bodies to be subject to a different schem e. 

 

1.96 We invite commentary on the operation of the proposed “conferral of benefit” 

test, in the context of the scheme set out in this Consultation Paper. (paragraph 

4.142) 

 

APIL considers the ‘conferral of benefit’ test to be extrem ely confusing and likely to 

lead to extensive satellite litigation as to whether a particular statutory duty confers a 

‘benefit’ on individuals. In personal injury and death actions it is generally well 

established whether a particular statutory duty is actionable by an individual - for 

exam ple the H ighways Act 1980 – and this should not be replaced by the confusing 

‘conferral of benefit’ test. 

 

1.97 We invite comments on the possible operation of a “serious fault” regime in the 

context of the scheme outlined in the Consultation Paper. (paragraph 4.167) 

 

For reasons set out earlier, APIL does not agree that a ‘truly public’ concept should be 

introduced into private tort law. 

 

APIL also does not agree that a requirem ent of ‘serious fault’ on the part of a public 

body should be necessary where the activity undertaken is one characterised as ‘truly 

public’.  

 

Section 1 of the Com pensation Act 2006 states: 

“A court considering a claim  in negligence or breach of statutory duty m ay, in 

determ ining whether the defendant should have taken particular steps to m eet a 
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standard of care (whether by taking precautions against a risk or otherwise), have 

regard to whether a requirem ent to take those steps m ight - 

(a) prevent a desirable activity from  being undertaken at all, to a particular extent or in 

a particular way, or 

(b) discourage persons from  undertaking functions in connection with a desirable 

activity.” 

 

This provision is adequate to protect public bodies and others from  unm eritorious 

claim s and the further ‘serious fault’ requirem ent is unnecessary. The factors to be 

taken into account to determ ine whether conduct am ounts to ‘serious fault’1 are 

nebulous, particularly the ‘social utility’ of the activity. This goes m uch further than s.1 

of the Com pensation Act 2006, which talks about a ‘desirable activity’ rather than 

‘social utility’. H ow does one m easure, for exam ple, the social utility of the police 

apprehending terrorists if an innocent m em ber of the public is killed or injured in the 

crossfire? 

 

Paragraph 4.147 of the consultation paper m akes it clear that the ‘serious fault’ 

requirem ent m eans that, even where clear fault has been established against a public 

body and this has caused harm  to the claim ant, this would not be enough to succeed. 

APIL has extrem ely serious concerns about such a proposition which constitutes a 

clear erosion of the rule of law. 

 

1.98 Is the approach to causation outlined in paragraphs 4.168 to 4.172 

satisfactory? (paragraph 4.173) 

 

APIL are pleased to note that, in the private law schem e, the sam e principles of 

causation will apply as at present. The consultation paper says that these principles of 

                                                           
1 Law Com m ission consultation paper N o 187, page 85, paragraph 4.146 



 

 30 

causation are “…  very well established and the courts are accustom ed to their 

application.”1 

 

The sam e argum ent can apply to the principles of negligence and breach of statutory 

duty in personal injury and death actions. 

 

1.99 Should the discretionary nature of judicial review remedies be preserved for 

damages in the public law context? (paragraph 4.175) 

 

APIL has no com m ents on this question. 

 

1.100 Based on our discussion in paragraphs 4.176 to 4.188, we would welcome 

comments on the recovery of pure economic loss: 

(1) In the public law scheme; 

(2) In the private law scheme. (paragraph 4.189) 

 

APIL has no com m ents on this question. 

 

1.101 D o consultees agree that the courts should have discretion to abandon the 

joint and several liability rule in “truly public” cases, or do consultees prefer another 

technique for mitigating the rule? What factors do consultees think should guide 

the courts in exercising their discretion? (paragraph 4.196) 

 

APIL believes that the joint and several liability principle should not be changed for 

reasons set out in the pream ble. 

 

Introducing ‘discretion’ into an area such as this produces uncertainty and would be 

ripe for satellite litigation. 

                                                           
1 Law Com m ission consultation paper N o 187, page 90, paragraph 4.169 
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Part 5 – Relationship between O mbudsman and court-based options 

 

1.102 D o consultees think a stay provision would be a useful tool in ensuring 

disputes are dealt with in the appropriate forum? What problems do consultees see 

with the operation of the stay as described in paragraphs 5.31 to 5.37? (paragraph 

5.38) 

 

APIL has concerns about the operation of a stay, as suggested, as this could result in 

vital evidence needed to pursue a case being lost through the passage of tim e. 

 

1.103 D o consultees think that the ombudsmen should have the power to make 

references to the court of points on law as described in paras 5.43 to 5.46? 

(paragraph 5.47) 

 

APIL has no com m ents on this question. 

 

1.104 D o consultees think that references from the ombudsmen should bypass the 

permission stage before proceeding to the A dministrative Court? (paragraph 5.53) 

 

APIL has no com m ents on this question. 

 

1.105 D o consultees agree that the statutory bar should be modified both in cases 

where legal proceedings have been commenced and where there is a potential 

remedy before the court? D o consultees agree that this should be done so that 

the default position is that ombudsmen have discretion to investigate regardless 

of the availability of a legal remedy? (paragraph 5.75) 

 

APIL has no com m ents on this question. 
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1.106 We invite the views of consultees on our provisional proposal to abolish the 

M P filter. D o consultees consider that the filter should be abolished outright, or that 

there should be a “dual system” which would allow complainants the option of 

making a complaint through an M P or of seeking direct access to the Parliamentary 

O mbudsman? (paragraph 5.88) 

 

APIL has no com m ents on this question. 

 

Part 6 – Effect on Public Bodies 

 

1.107 We would welcome any further information from consultees on the 

quantitative and qualitative effects of imposing liability on public bodies. 

(paragraph 6.19) 

 

APIL believes there is a clear undercurrent throughout the consultation paper that 

there is too m uch litigation against public bodies, that they are paying out too m uch 

in com pensation and that this all needs, in som e way, to be curtailed. This is evidenced 

very clearly in Part 6, where the effects on public bodies are discussed. 

 

Paragraph 6.10 of the consultation paper puts forward figures to dem onstrate the 

current scale of liability of larger governm ent departm ents but there is no justification 

for including these figures, as presented, to support the proposals. As is quite clearly 

stated in paragraph 6.11, the largest com ponent in the ‘provisions’ elem ent of the 

figures includes clinical negligence and paym ents under the Coal H ealth schem e – the 

figure given for clinical negligence alone in M arch 2006 represents nearly 58%  of the 

total ‘provisions’ for 2005 – 2006. Yet clinical negligence is not to be included within 

the reform s – see paragraph 4.5 – so these figures have no place within this paper. 

APIL assum es that the Law Com m ission are not proposing to include the Coal H ealth 
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schem e within the proposals either, which m eans that the vast m ajority of the 

‘provisions’ elem ent is com pletely irrelevant to this discussion. 

 

APIL believes that society as a whole benefits when duties are established and upheld 

and it can, in m any cases, lead to beneficial consequences by encouraging a higher 

standard of care. In Kanidagli v Secretary of State for the H ome D epartment1 Keith J said:  

“…  It is said that im posing a duty of care would ham per the effective perform ance of 

the system  of im m igration control. I do not agree. Being required to take care in the 

adm inistrative im plem entation of im m igration decisions would enhance public 

confidence in the system , and the adm inistrative im plem entation of im m igration 

decisions is not an area of hum an activity in which the fear of being brought to 

account for one's m istakes is likely to affect perform ance. . . it is said that im posing a 

duty of care would trigger further claim s, which 

(a) would require funds to be diverted and tim e to be devoted to enable them  to be 

resisted, and 

(b) would be a drain on public resources if the claim s were successful. 

I am  unim pressed by these assertions. If the claim s are successful, it is only right that 

com pensation should be paid… ”2 

 

APIL endorses this specific com m ent and the logic in relation to the im position of a 

duty of care in appropriate cases. 

 

In analysing the costs involved in im plem enting any of the proposals in the 

consultation paper, one has to rem em ber to add into the equation the long term  

effects of serious personal injury. If an injured claim ant cannot recover com pensation 

from  a public body because they cannot satisfy the requirem ents of this schem e (e.g. 

proving serious fault) then greater costs are going to be incurred by the state in 

                                                           
1 [2004] EWH C 1585 (Adm in) 
2 Ibid, paragraph 42 
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looking after that injured claim ant for the rest of his life, for exam ple, by the provision 

of continuing N H S care and state benefits. 

 

 1.108 We would welcome suggestions as to the feasibility and possible structure of 

a public law pilot programme for a limited number of central government 

departments. (paragraph 6.32) 

 

APIL has no com m ents on this question. 

 

1.109 We would be grateful for comments on the phenomenon of administrative 

disruption and its relevance to our provisional proposals. (paragraph 6.55) 

 

APIL has no com m ents on this question. 

 

-Ends- 


