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Introduction

The Association of PersonalInjury Law yers (APIL)is com m itted to cam paigning for
im provem ents in the law for people w ho have suffered an injury, and w e w elcom e any
steps taken to bring about such im provem ents. W e do, how ever, have serious
concerns about som e fundam entalaspects of the proposed schem e, and w hether
injured people w illreceive that fulland fair redress they need.

APIL w as involved in the passage of the N H S Redress Act 2006, and produced briefings
for Assem bly M em bers during the passage of the N H S Redress (W ales)M easure. APIL
has m ore than 200 m em bers in W ales, som e of w hom have had experience of the
current Speedy Resolution Schem e pilot project for clinicalnegligence claim s.

In responding to this consultation w e w illraise som e points of principle in relation to
these m atters, and then m ake som e specific com m ents about the regulations, and
suggest am endm ents to som e of them .

General comments

Independence of the scheme

It is vitalthat any investigation into potentialnegligence m ust be independent from
the body under scrutiny. W e are concerned that the proposed new system in W ales
w ould not have sufficient independence, as the N H S w illbe deciding on the levelof
com plexity in every case, carrying out investigations into concern and even deciding if
the Trust is liable. If the N H S runs the entire process, it could have a detrim entaleffect
on public confidence in the system , as people m ay, w ith som e justification, suspect
self interest on the part of the investigating body. This could lead to injured people
not raising grievances, as they can not be confident that the right outcom e w illbe
reached. If the regulations are not am ended prior to being im plem ented, w e w ould
1

have grave concerns about the levelof service, and outcom es w hich w ould be
achieved for injured people, by the proposed new system .

Legal assistance

W e believe that it is a fundam entalright for injured people alw ays to have access to
the best possible legaladvice, and this is even m ore im portant in the context of claim s
involving clinicalnegligence, w hich are often very com plex. Allconcerns that are
raised under the proposed schem e w illbe unique to the individual, and this m akes it
essentialfor experienced, independent legalprofessionals to be involved, to ensure
that injured people receive the levelof service they deserve. Allcases w illrequire legal
assistance at som e stage, to ensure that com plainants can participate fully in any
proceedings, and achieve a favourable outcom e from the process.

The draft regulations currently include no provision for legaladvice untilthe N H S Trust
has concluded its investigation, and the com plainant has received a copy of the
report. The consultation docum ent says, on page seven, that ‘concerns w illbe graded
w hen they are received so that the right levelof investigation can be carried out’.

W e believe that in allincidents, other those w hich are the m ost straightforw ard, legal
assistance should be available to the com plainant from the start of the schem e, until
proceedings conclude. This is vital, as the issues involved need to be dealt w ith prior to
an adm ission of liability from the Trust, w hich w ould not norm ally take place untilan
incident report has been issued. The involvem ent of a specialist legalprofessionalat
the outset of cases w illensure that the com plainant receives the best possible
independent advice. The facts of the case can then be established quickly, in order to
prevent m istakes being repeated, and redress can be delivered to the com plainant
efficiently.
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W e also recom m end that specialist legalprofessionals should be involved from the
start of claim s w here the N H S Trust does not adm it liability, regardless of the
com plexity of the case. Establishing liability in clinicalnegligence cases is an extrem ely
com plex aspect of the law , and it is unreasonable to expect an injured person to be
left to dealw ith these issues w ithout independent legaladvice.

There m ay, of course, be som e cases, w ith very low levels of com plexity, and an
adm ission of liability from the N H S Trust, w here professionallegalassistance is not
needed untilan offer of redress has been m ade. In these cases w e w ould be
com fortable for the Com m unity H ealth Councils and advocates to continue to support
com plainants up to that point.

It is suggested that the legalassistance provided to com plainants under the schem e
w illbe provided only by m em bers of the Law Society and AvM A panels, in line w ith
the current arrangem ents for speedy resolution. APIL also runs an accreditation
schem e, w hich sets high standards, before recognising excellence w ithin the field of
personalinjury. There are currently 71 individually accredited APIL m em bers in W ales,
and nine specialise in clinicalnegligence. W e believe that these practitioners should
also be able to bring claim s under in the new system . W e w ould be pleased to provide
further inform ation regarding APIL’s accreditation schem e w hich has been in
operation since 1999, recognising expertise in the field of personalinjury and is
m onitored by an independent oversight council.

C urrent system in Wales

W e understand that the current system for settling these types of claim s in W ales,
know n as ‘Speedy Resolution’, is thought to have been successfulw hile running as a
pilot. An evaluation of the schem e carried out by the schoolof law at Sw ansea
U niversity recom m ended that the pilot project should be continued as a perm anent
schem e, although som e suggestions for im provem ent w ere m ade. W e find it strange
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that, after the tim e w as taken to establish the schem e, it is being replaced w ithout
im plem enting the suggested im provem ents first.

Anecdotalevidence from m em bers in W ales w ho have experienced the Speedy
Resolution pilot indicates that it has been w orking w ell, and m ay w ellim prove w ith
tim e. W e understand that, as the first piece of prim ary legislation passed by the W elsh
Assem bly, the N H S Redress (W ales)M easure is politically im portant, but w e w ould
urge the W elsh Assem bly G overnm ent to look again at Speedy Resolution, and
consider changes to the schem e, prior to giving consideration to the im plem entation
of the draft regulations.

Staffing and financing

W e are concerned that the proposed new system w ould include an entirely new level
of staffing in the N H S in W ales. Trusts w illhave neither the m oney, nor the people w ith
the expertise to cope w ith these changes in the short term . Clauses seven and eight of
the regulations w ould com pelresponsible bodies to designate both a responsible
officer and senior investigations m anager to dealw ith claim s brought under the new
schem e. It is not certain w hether m oney has been allocated for this in current budgets,
but if new m oney needs to be found, at a tim e w hen budgets are stretched, this could
jeopardise the new schem e. W e w ould also question w hether the new positions are
even needed, as the speedy resolution schem e seem s to have w orked w ellw ithout
this layer of staffing. There is also bound to be a period w hen the people in these new
positions w illbe undergoing training, w hich could have a detrim entaleffect on the
service that injured people receive.
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Specific comments and suggested amendments to the regulations
C lause 2 – Interpretation

The current definition of “concern” should be am ended to read:

‘“concern” includes, but is not lim ited to, any adverse
event arising from a patient safety incident;’

This new definition does not change the current definition, but w ould m ake it easier
for patients to know if they w ere able to m ake a com plaint about an incident. It is
sim pler for com plainants to have one generalcategory in this definition, rather than a
series of definitions, w hich m ay cause confusion.

C lause 7 – R esponsible officer

W e have already covered this issue above, and reiterate our concerns that the extra
m oney that w ould be involved in establishing this new layer of m anagem ent w ould
be best served by providing redress to injured people. W e w ould, therefore, question
the need for this clause to be included in the regulations.
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C lauses 11 and 12 – N otification of concerns and persons w ho may notify concerns

W e subm it that the current heading of clause 12 should be rem oved for practical
reasons, as our am endm ent m eans the sub-clauses can becom e part of clause 11. W e
w ould suggest inserting a new header after sub clause (b). The new clause w ould read:

‘11 (3)a concern m ay be notified by –
(a)

a person w ho receives or has received services from a
responsible body

(b)

any person w ho is affected, or likely to be affected by the action,
om ission or decision of the responsible body w hich is the
subject of the concern

(4)

A concern m ust be notified by –
(a)a non-officer m em ber of a non-executive director of the responsible
body; or
(b)a m em ber of staff of the responsible body’

The new w ording of sub-clause four (above)w ould place a duty on m em bers of staff in
responsible bodies to report a concern, even if it is not reported by the patient. This
w illim prove accountability, as staff w illbe under no obligation to report a concern as
the draft regulations have been drafted.

In sub-clause (7)of regulation 12, as currently drafted, the responsible body is only
under an obligation to advise the patient that a concern has been notified and to
involve the patient, or a representative, in the investigation. It is also vitalthat the
patient, or the representative, is kept fully updated on the investigation on a regular
basis, and given the outcom e as soon as practicable.
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In sub-clause (8)of the draft regulations, the responsible body decides w hether or not
it is in the interest of the patient to be inform ed of or involved in the investigation. In
cases w here a com plainant has appointed a legalrepresentative to act on his behalf,
the representative should be inform ed of the decision not to inform the com plainant
about the process. The legalprofessionalis independent from the process, and w ill,
therefore, be able to give an opinion on w hether or not the com plainant should be
involved in the process.

C lause 14 – M atters excluded from consideration under the arrangements

Subsection (1)(i)of this clause should be deleted, as it contradicts one of the ideas of
the schem e, w hich is to avoid expensive litigation taking place, w hile ensuring that the
com plainant receives redress. W e understand that there m ay be a desire to prevent
people from com m encing proceedings in a court at the sam e tim e as bringing a claim
under the new system , but believe that this w ould not be achieved by this sub-clause,
as currently drafted.

This w ould also be a step backw ards com pared to the current situation in W ales.
U nder the ‘Com plaints in the N H S:A G uide to H andling Com plaints in W ales’, there is
no ban on people w ho intend to litigate bringing a claim under the schem e, only
those w ho have already officially started court proceedings.

C lause 20 – Investigation of concerns

W e believe that it is im portant, for confidence in the new system , to have the injured
person involved throughout the process. W hile w e recognise that sub-clause (c)
m eans that the responsible body w illhave to give particular regard to the ‘m ost
appropriate m ethod of involving the person w ho notified the concern w ith the
investigation’, w e believe that the injured person m ust be involved in a structured
w ay, and in a w ay that w illlead to the reasons for the com plaint being uncovered, and
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lessons being learned. It is im perative, as w e have said previously, that the injured
person finishes this process satisfied that his com plaint has been dealt w ith fully.

In sub-clause (g)the independent clinicaladvice should be available from a w ider
range of experts than those currently held on the All-W ales register. W e believe that
the best option here is to include the sam e experts w ho are available to give advice
under the current Speedy Resolution system .

There is a drafting error in sub-clause (a), w hich should read:

‘(a)the carrying out of an initialgrading assessm ent of
the concern to assist in its determ ination of the levelof
initialinvestigation required and keeping this
determ ination under review .’

There is a further drafting error in sub-clause (k), w hich should read:

‘(k)w here the responsible body is an N H S body –‘

C lause 21 – D uty to consider redress

Sub-clause (a)of this clause should be deleted, and sub-clause (b)can be joined to the
rem aining text. The clause w ould be joined to read ‘provision of qualifying services
exists orm ay exist,itm ustgive consideration to the form … ’

W e suggest that this am endm ent is m ade because, as w e argue below , the ‘lim itation
holiday’ should not run from the tim e that the N H S adm its liability, but from the date
that the concern is raised. This w illensure that the lim itation period does not expire
prior to clause 27 com ing into effect.
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C lause 22 – R esponse

It is vitalthat the injured person, or his representative, receives a copy of the incident
report at the sam e tim e as the N H S, to ensure that the N H S is not at an advantage in
the future stages of the schem e.

C lause 25 – R edress – financial compensation

In addition to the cap on pain, suffering and loss of am enity set out in sub-section (1)
of this clause, thought needs to be given to the w ay aw ards for specialdam ages are
approached. In a bereavem ent case, for exam ple, dam ages aw arded under subsection (1)m ay be w ithin the £20,000 lim it, but loss of earnings and loss of financial
support m ay be considerably higher. It w ill, of course, be im possible to know an
accurate figure for these dam ages w ithout detailed investigations, w hich w ill
inevitably take tim e. W e believe that the system as currently proposed w ould not be
suitable for cases w ith high levels of specialdam ages. In cases w here specialdam ages
are to be aw arded, there w ill, as a m atter of necessity, need to be an ongoing dialogue
betw een the N H S and the patient's legalrepresentative, to ensure that the finaloffer
accurately reflects the losses incurred.
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C lause 27 – Suspension of the limitation period

W e suggest that sub-clause (2)is am ended as follow s:

‘(2)For the purposes of these regulations, a liability is to be considered
as being the subject of an application for redress –
(a)beginning w ith the date w hich w as noted by;
(i)the N H S body; or
(ii)the com plainant, or a legalrepresentative active on
the com plainants behalf’

The ‘lim itation holiday’ proposed in clause 27 is w elcom e, but is im practical, as set out
here. The lim itation period should be suspended from the date a concern is raised
untilthe claim has been satisfactorily concluded. It is not fair that the lim itation period
should start to run after no later than three m onths after the N H S has m ade an offer of
com pensation, as this offer m ay be w holly inappropriate, and the injured person, or
his representative, m ay w ish to enter further discussions regarding the offer. Clause 22
(4)allow s the N H S Trust a m axim um of 12 m onths to respond to a concern being
raised. In cases w here the Trust takes 12 m onths to respond, com plainants m ay be in a
position w here the lim itation period has nearly expired, even before this clause com es
into effect.

The date on w hich the application for redress com m enced should be determ ined not
just by the N H S, but also the com plainant or his representative. In nearly allcases
these dates w ill, of course, be the sam e, but the fact that the com plainant is involved
w illincrease confidence in the process, and rem ove the idea that the N H S is taking
controlof every aspect of the investigation.
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C lause 28 – Investigation report

Sub-clause (3)should be deleted, and sub-clause (2)am ended to read:

‘(2)The N H S body m ust provide the person w ho is seeking redress
under these regulations w ith a copy of the investigation report.’

It is im portant that an offer of com pensation is alw ays accom panied by an incident
report. This w illenable the com plainant to take both to a legalprofessional, if one has
not already been involved in the case, w ho w illbe able to determ ine if the offer is
appropriate.

It is also fair that the com plainant should see the report as soon as possible, and
therefore w e w ould suggest rem oving sub-clause (3). If there are occasions w hen the
report m ay cause the com plainant significant harm or distress, then the report should
be given to his legalrepresentative, w ho w illbe able to study the contents of the
report, and advise of the next action to take.

C lause 29 – Legal advice
W e subm it that sub-clauses (2)and (3)of this clause should be am ended as follow s.

‘(2)An N H S body m ust specify that such legaladvice
is sought only from a solicitor w ho is included in
a recognised panelof experts in the field of clinical
negligence.
(3)An N H S body m ust specify that legaladvice w ill
be available in relation to the follow ing m atters –
(a)any offer that is m ade in accordance w ith this Part;
(b)any refusalto m ake such an offer; and
(c)any settlem ent agreem ent that is proposed.’
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The change from ‘m ay’ to ‘m ust’ in the sub-clause above w illcom pelthe N H S to
specify that legaladvice is available in relation to the m atters set out in sub-clauses (a)
- (c). This w illhelp people obtain access to justice, as a legalprofessionalw illbe able to
give invaluable assistance, as outlined above. The fact that the N H S m ust specify that
any advice is taken from a specialist law yer w illalso ensure that the best possible
advice is given to the com plainant.

The legaladvice provided under this clause m ust be properly funded, and should, as
currently stated in sub-clause (4)be borne in its entirety by the N H S Trust. If the N H S
Trusts are unable to fund such independent legaladvice from current budgets, w e
recom m end scraping the proposed new levelof staffing m entioned in clause seven
and eight, and redistributing the savings.

Further, detailed com m ents about legaladvice w ithin the schem e have already been
m ade above.

C lause 30 – R edress – making an offer of compensation

W e are concerned that this clause does not include any right to legaladvice for the
com plainant at this stage of the process. Although m any com plainants m ay have
already taken legaladvice prior to receiving an offer of redress, it is vitalthat a
specialist legalprofessionalis available to give advice on any offer of com pensation, to
ensure that it is appropriate.
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