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The A ssociation of Personal Injury Law yers (A PIL) w as form ed by pursuers’ law yers 

w ith a view  to representing the interests of personal injury victim s. A PIL currently has 

around 4,500 m em bers in the U K and abroad. M em bership com prises solicitors, 

barristers, legal executives and academ ics w hose interest in personal injury w ork is 

predom inantly on behalf of injured claim ants. A PIL currently has around 170 m em bers 

in Scotland. 

 

The aim s of the A ssociation of Personal Injury Law yers (A PIL) are: 

� To prom ote full and just com pensation for all types of personal injury; 

� To prom ote and develop expertise in the practice of personal injury law ; 

� To prom ote w ider redress for personal injury in the legal system ; 

� To cam paign for im provem ents in personal injury law ; 

� To prom ote safety and alert the public to hazards w herever they arise; 

� To provide a com m unication netw ork for m em bers. 

 

A PIL’s executive com m ittee w ould like to acknow ledge the assistance of the follow ing 

m em bers in preparing this response: 

 

G ordon D alyell  A PIL Executive Com m ittee M em ber, Scotland 

Ronnie Conw ay  Co-ordinator, A PIL Scotland 

D avid Short   Secretary, A PIL Scotland 

 

A ny enquiries in respect of this response should be addressed, in the first instance, to: 

Russell W hiting, Parliam entary O fficer 

A PIL, 11 Castle Q uay, N ottingham  N G 7 1FW  

Tel: 0115 958 0585; Fax: 0115 958 0885 

E-m ail: russell.w hiting@ apil.org.uk  

 

 

 

 



 

1. W e w elcom e the opportunity to subm it this evidence to the Justice 

Com m ittee, and the introduction of Bill Butler M SP’s Bill. In order to ensure that 

the Justice Com m ittee has A PIL’s view s on the issues raised by the Bill, w e have 

attached, as our evidence, our responses to M r Butler’s consultation and the 

Scottish G overnm ent, both of w hich have been subm itted in the last year. W e 

w ould also be happy to provide a spokesm an to give oral evidence, if the 

com m ittee feels that w ould be beneficial.  

 

2. O ur evidence is based on the fundam ental belief that pursuers should receive 

full and fair com pensation, that defenders should pay once for the actual 

patrim onial loss they cause and that society m ust acknow ledge the suffering of 

fam ily m em bers of those w ho are w rongfully killed. 

 

A PIL evidence to Scottish G overnm ent – A ugust 2010 

Introduction 

 

3. W e w elcom e this consultation from  the Scottish G overnm ent, and are 

delighted that reports from  the Scottish Law  Com m ission are now  being taken 

forw ard. This is, how ever, the third consultation on this issue w ithin the last 

three years, and w e hope that progress can now  be m ade in term s of 

legislation. W e w ere pleased, therefore, to see Bill Butler M SP introduce the 

D am ages (Scotland) Bill into the Scottish Parliam ent in June, and urge the 

Scottish G overnm ent to give the Bill every chance of reaching the statute 

books. 

 

 

 

 

 

 



 

 

Q uestion 1  

 

In your view , to represent w hat w ould have been spent on his/her personal living 

expenses in the lost period, in principle is it: 

reasonable to introduce a standard fixed figure in all cases for the proportion 

to be deducted from  a victim ’s incom e? O r 

preferable to allow  the courts to continue to decide the proportion on the 

m erits of individual cases 

 

4. W e agree that a standard fixed figure should be deducted from  an assessm ent 

of dam ages for living costs. A  fixed deduction w ould spare bereaved fam ilies 

the current traum a of a deeply intrusive enquiry into the financial history of the 

deceased, and possibly other fam ily m em bers, at a tim e of severe em otional 

strain.  

 

Q uestion 1a 

 

If such a fixed figure w ere introduced, do you agree that 25%  is a reasonable level 

for victim ’s living expenses? 

 

5. Yes. A  set deduction of 25 per cent w ill save tim e in the process of calculating 

an aw ard, as there w ill  be reduced investigations into the finances of the 

deceased, and this in turn should  provide the bereaved fam ily w ith the 

com pensation they need m ore quickly  than is  the case under the current 

arrangem ents. It w ill increase the predictability of aw ards and im prove the 

prospects of settlem ent w ithout litigation.  There should also be an additional 

saving in law yers’ costs by rem oving the need for lengthy investigations into 

the financial arrangem ents of the deceased, and his fam ily. 

 



 

6. W e also believe that a deduction of 25 per cent w ould better reflect the 

changing arrangem ents w ithin households, w here w om en are m uch m ore 

likely to be w orking than has been the case in the past. 

 

Q uestion 1c 

 

If such a figure w ere to be introduced, in your view  should it be as a “rebuttable 

presum ption”, w hich could be set aside if due cause w ere show n? 

 

7. W e do not support the proposal that a fixed figure should be a rebuttable 

presum ption. If defendants, or insurers, are able to m ake enquiries into the 

personal financial arrangem ents of the deceased in an attem pt to prove that it 

w ould not be appropriate to apply the fixed figure, then they are very likely to 

do so. This w ould leave bereaved fam ilies facing the kind of intrusive 

investigations w hich the introduction of a fixed deduction w ould elim inate. It 

m ay also be very difficult to prove that a figure other than the fixed am ount is 

appropriate w ithout a large volum e of inform ation, w hich w ould take tim e, and 

cost, to gather. 

 

Q uestion 1e 

 

D o you have any other com m ents on the approach to calculating the am ount to be 

deducted in representation of living expenses for the lost period? 

 

8. N o. 

 

 

 

 

 



 

Q uestion 2 

 

In your view , to represent the proportion of the victim ’s incom e w hich is to be 

taken as having been devoted to his relatives, in principle is it: 

reasonable to introduce a standard fixed figure in all cases? O r 

preferable to allow  the courts to continue to decide the proportion on the 

m erits of individual cases 

 

9. W e agree that a set proportion of the victim ’s incom e should be taken as 

having been devoted to his relatives, for the reasons outlined in our response 

to question 1.  

 

Q uestion 2a 

 

If such a fixed figure w ere introduced, do you agree that 75%  is a reasonable level 

for that proportion? 

 

10. Yes. It m akes sense that if the deceased is spending 25 per cent of his incom e 

on him self, then the rem ainder w ill be spent on his fam ily. 

 

Q uestion 2c 

 

If such a figure w ere to be introduced, in your view  should it be as a “rebuttable 

presum ption”, w hich could be set aside if due cause w ere show n? 

 

11. W e do not support the proposal that a fixed figure should be a rebuttable 

presum ption, for the reasons outlined in response to question 1c above. 

 

 



 

Q uestion 2e 

 

D o you agree that in all cases the surviving partner’s incom e should be w holly 

ignored in calculating a dam ages aw ard? 

 

12. Yes. W e believe that the tortfeasor has an obligation to provide full and fair 

com pensation for his w rong, regardless of the financial circum stances of the 

surviving partner. It is a m atter of fairness that com pensation for a life m ust not 

take into account the financially position of the deceased’s fam ily. 

 

Q uestion 3 

 

D o you agree that, in respect of future loss only, a m ultiplier should run from  the 

date of proof rather than the date of death? 

 

13. W e believe that a m ultiplier should run from  the date of proof, rather than the 

date of death.  This is because it is relatively easy to identify an accurate figure 

for past losses up to the date of proof, w hich can then be used in the m ultiplier. 

It is not right that a m ultiplier, w hich m ay include inaccurate figures, should be 

used for the period betw een death and proof, w hen an accurate figure for 

com pensation can be reached.  

 

14. If a m ultiplier w ere to run from  the date of death, it could lead to bereaved 

fam ilies receiving an inaccurate am ount of com pensation for their loss.  

 

 

 

 

 



 

Q uestion 4 

 

D o you agree w ith the SLC ’s recom m endation that the category of person entitled 

to claim  for patrim onial loss should be restricted only to those w ho are defined as 

part of the “im m ediate fam ily”? 

 

15. N o. W e can see no good reason for changing the current list of ‘relatives’ w ho 

are entitled to sue for patrim onial loss. If the father of a teenage girl dies, and 

her uncle steps in and agrees to support her through the rem ainder of her 

educational career, and is then w rongfully killed, the niece should be able to 

m ake a claim  for patrim onial loss. It should be noted, also, that the num ber of 

occasions w here these circum stances w ould arise is likely to be very sm all, so 

there w ould not be significant costs if the Scottish Law  Com m ission’s 

recom m endation w ere introduced. 

 

A PIL evidence to Bill Butler M SP – O ctober 2009 

 

16. W e are w riting in response to your consultation paper on the proposed 

D am ages (Scotland) Bill, w hich w as published on 3 A ugust 2009. 

 

17. W e w elcom e the opportunity to reply to this consultation, having already 

responded to the discussion paper w hich the Scottish Law  Com m ission 

published in 2007. O ur response to this consultation w ill, therefore, focus on 

the issues w hich w ere not covered by the original discussion paper.  

 

 

 

 

 



 

18. In our subm ission to the Scottish Law  Com m ission,(copy attached) w e stated 

that w e believed ‘the discussion paper succinctly sum m arises the current law  

and m akes proposals w hich w ill be of significant benefit to people w hose 

relatives have been w rongfully killed’. W e still believe that there is a case for the 

D am ages (Scotland) A ct 1976 to be am ended, and broadly w elcom e both the 

final report and draft Bill produced by the Scottish Law  Com m ission.  

 

19. In response to questions tw o and three in the consultation paper, w e agree 

that there should be set deductions from  an assessm ent of dam ages for living 

costs. A  fixed deduction w ould spare bereaved fam ilies the current traum a of a 

deeply intrusive enquiry into the financial history of the deceased, and possibly 

other fam ily m em bers, at a tim e of severe em otional strain.  

 

20. A  set deduction of 25 per cent w ill also save tim e in the process of calculating 

the aw ard, as there w ill  be reduced investigations into the finances of the 

deceased, and should  provide the bereaved fam ily w ith the com pensation 

they need m ore quickly  than is  the case under the current arrangem ents. It 

w ill increase the predictability of aw ards and im prove the prospects of 

settlem ent w ithout litigation.  There should also be an additional saving in 

law yers’ costs by rem oving the need for lengthy investigations into the 

financial arrangem ents of the deceased, and his fam ily. 

 

21. W e also believe that a deduction of 25 per cent w ould better reflect the 

changing arrangem ents w ithin households, w here w om en are m uch m ore 

likely to be w orking than has been the case in the past. 

 

 

 

 



 

22. W e agree that dam ages for non-patrim onial loss should not include dam ages 

in respect of any m ental illness suffered. Close relatives of the deceased w ill, of 

course, experience em otions of extrem e grief, and it is difficult to separate 

those feelings from  a psychiatric disorder, brought on by the loss of their loved 

one. W here psychiatric disorders are taken into account, there are difficulties 

w ith recognition and definition of such disorders. Law yers currently have to 

consider w hether there m ight be a diagnosis of psychiatric illness, leading to 

bereaved relatives having to undergo psychiatric exam ination, w hich is the last 

thing they should endure in the circum stances. Taking psychiatric disorders 

into account also leads to som e relatives receiving higher dam ages than others 

based on the severity of their psychiatric disorder, and w e believe any “ranking 

of grief” on this basis is invidious.  

 

23. W e are not im m ediately aw are of any additional costs associated w ith the 

proposed Bill, and have no further com m ents on the details of the consultation 

docum ent, or the draft Bill.  

 

24. The proposals are tim ely and proportionate and A PIL expresses its strong 

support.  This is one of a num ber of areas w here the Scottish Law  Com m ission 

has m ade proposals to bring the law  of Scotland up to date and w e w ish the 

Bill a speedy progress through Parliam ent. 

 

 


