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The Association of Personal Injury Lawyers (APIL) is a not-for-profit organisation whose
m em bers help injured people to gain the access to justice they deserve. O ur m em bers
are m ostly solicitors, who are all com m itted to serving the needs of people injured
through the negligence of others. The association is dedicated to cam paigning for
im provem ents in the law to enable injured people to gain full access to justice, and
prom ote their interests in all relevant political issues.

The aim s of the Association of Personal Injury Lawyers are:

To prom ote full and just com pensation for all types of personal injury;
To prom ote and develop expertise in the practice of personal injury law;
To prom ote wider redress for personal injury in the legal system ;
To cam paign for im provem ents in personal injury law;
To prom ote safety and alert the public to hazards wherever they arise;
To provide a com m unication network for m em bers.

APIL’s executive com m ittee would like to acknowledge the assistance of the following
m em bers in preparing this response:

Karl Tonks

APIL EC m em ber

Cenric Clem ent-Evans

APIL EC m em ber

M ark Turnbull

APIL EC m em ber

M artin Bare

APIL Past President

Any enquiries in respect of this response should be addressed, in the first instance, to:

Lorraine G winnutt
H ead of Com m unications
APIL, 11 Castle Q uay, N ottingham N G 7 1FW
Tel: 0115 958 0585;Fax: 0115 958 0885. E-m ail: lorraine.gwinnutt@ apil.org.uk
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Introduction and key principles

1. W e are grateful for the opportunity to respond to this consultation, having
given com m ents on the draft in M ay this year. M any of the argum ents m ade in
that paper are, of course, repeated here. APIL also subm itted a full response to
the D epartm ent for W ork and Pensions consultation ‘Accessing Com pensation’
in M ay and we have repeated som e of the argum ents m ade in that in this
response. A copy of our response to this consultation is included as Annex A

2. The ‘Transfers’section of the paper states that currently “insurers are
subsidised by claim ants that are unable to trace the relevant insurance
com pany and/or are not aware of the existence of potential coverage.” This is a
situation which clearly cannot continue. It is against all the principles of natural
justice that people who are injured through no fault of their own are denied
com pensation, to the benefit of insurance com panies who have receive
prem ium s from em ployers. The sam e paragraph goes on to outline the
possible am ount of m oney which could be ‘transferred’from insurance
com panies to claim ants and states that the industry could bear this level of
transfer without having a ‘negative effect on the stability of the industry’. This
appears to m iss the point of principle that where liability exists it is the
insurance industry’s duty to pay fair com pensation to injured, som etim es
dying, individuals whose only ‘crim e’was to turn up for work.
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3. W e also note that in the section of the paper entitled ‘O ur consultation’, the
FSA’s proposals “are intended to secure im provem ents in consum er protection
in the longer term … ” U nfortunately the proposals as set out in this draft are
likely to have a negative im pact on consum er protection, for the reasons
outlined in this paper. There is also reference, on page six, to the fact that the
m easures outlined in this paper intend to ‘im prove consum er protection until
prim ary legislation is in place’. W e believe that these m easures should be
introduced through statute, and urge the FSA to press the G overnm ent for
legislation on this issue as a m atter of urgency.

4. APIL has always argued for a com pulsory database of insurance inform ation to
be established by statute, rather than FSA rules, and to be overseen by the
G overnm ent, to ensure its com plete independence and longevity. The
G overnm ent already oversees a num ber of databases, which ensure that
individuals or com panies com ply with legislative obligations. W e see no reason
why this database should be outside G overnm ent control, unlike the TV licence
database, or the Com panies H ouse database which ensures com panies subm it
tax returns. W e have fundam ental concerns, based on the current experience
of how the FSA operates, that principles-based regulation is not robust enough
to protect injured people. W e are also anxious about the prospect of what is
effectively an insurance-based solution to a problem which has been caused by
the poor record-keeping of insurers, who have known for decades about
potential liability for long-tail diseases, and should have been retaining policy
inform ation effectively in preparation. W e also have concern about the level of
policing, transparency and strength of sanctions which m ay be im posed as
they are set out in this paper.

Page 4 of 34

5. W e continue to be extrem ely concerned about the potential penalties which
the FSA will be able to adm inister. The question relating to this, which was
included in the draft consultation, has been rem oved. In the ‘sanctions for noncom pliance’section of the paper, it is stated that failure to com ply ‘m ay, in very
serious cases’lead to a firm ’s perm ission to carry out contracts of insurance
being withdrawn. W hile we understand from the FSA that the word ‘m ay’, in
this context, reflects a range of tools at its disposal to bring sanctions against
insurers, it will not, we subm it, be sufficient to com pel insurers to com ply with
the provisions. As this m ay be the final consultation on this issue before a new
system is put in place, it is im portant that the FSA defines a ‘very serious’case,
to ensure insurers can be held to account.

6. W e also know from previous experience that disciplinary action taken by the
FSA against an insurer does not always reach the public dom ain, which raises
concerns over a lack of transparency and clarity over com pliance levels.

7. W e note that, as with the draft, this paper is not concerned with argum ents
relating to the need for a fund of last resort for EL cases. W e subm it, however,
that if the proposals in this paper were to be im plem ented, the need for a fund
of last resort to provide proper protection for injured workers would be even
m ore pressing than it is now.

8. Even the m ost efficient of databases, if set up now, will not be able to capture
every EL insurance policy. There will always be injured people in respect of
whom the relevant EL policy inform ation has been lost. Those people m ust
have the safety net of a fund of last resort (or ELIB). Equally, an efficient and
com pulsory database will help to ensure that the num ber of claim s brought
against the ELIB rem ains m anageable. W e profoundly believe that a fund,
backed by a statutory database, is the only just, fair and m oral option.

Page 5 of 34

Q uestion 1

D o you agree that our proposal to require all insurers w ith perm ission

to carry out contracts of general insurance in the U K ,to notify us,w ith director
approval,w hether they carry out (ie are potentially liable for) U K com m ercial lines
EL contracts,and for us to publish a list of general insurers show ing w hether they
are potentially liable and including a link to the tracing inform ation required?

9. In our response to the draft version of this consultation in M ay, we expressed
uncertainty about the term inology which the FSA used in this question, and we
are grateful for the clarification provided in this paper.

10. W e rem ain of the view that these steps are the bare m inim um we would expect
if the consum er protection obligations which insurance com panies have are to
be m et, although we are uncertain whether this step provides enough
inform ation over and above that which is already currently available.

11. W e welcom e the fact that these proposals would cover both com pulsory and
voluntary EL cover, although we have reservations about how far-reaching this
will be when taken as part of the package of m easures being proposed in this
paper. W e note that the current consultation docum ent states that the
proposals will not extend to organisations which were not required to have
ELCI cover, unless they chose to insure on a voluntary basis.

Q uestion 2

D o you agree w ith our proposal for the tracing inform ation to be

included in an Em ployers’Liability R egister?
?

12. W e have always believed that in order to ensure a database fulfils its purpose of
providing details of insurers who wrote EL insurance it m ust be flexible enough
to be effective with no com pulsory fields. It should always be possible to return
a trace with a sm all am ount of inform ation.
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13. W e welcom e the clarification that inform ation about com pany subsidiaries will
be included, as this was not clear in the draft consultation. In addition to
inform ation on subsidiaries, details of group com panies should also be
included, to ensure the m axim um am ount of inform ation on each policy is
held, as this will increase the possibility of a successful trace being returned. It
is also im portant that any inform ation about changes of com pany nam es
should be included, along with details of when the changes took place. This
will ensure the best possible chance of a successful search, even in
circum stances where the com pany’s nam e has changed since the claim ant was
em ployed.

14. W e note the rem oval of the reference to carrying out screening to ensure that
the inform ation is only used for the purpose of tracing insurers. It would be
appreciated if the FSA could clarify whether it still intends to put this in place,
and if so, how this would work in practice. Sim ilarly, the possibility of the FSA
m odifying the proposed requirem ents, if they becom e ‘unduly onerous in
particular circum stances’, has been rem oved. If this m eans that, once
introduced, this aspect of the proposals will not be m odified, we welcom e this.
W e are concerned, however, that the reference to m odifying the requirem ents
has been retained in relation to question six.
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Q uestion 3

D o you agree w ith our proposal to require insurers that enter into or

renew Em ployers’Liability cover in the future to keep a record of the Em ployers’
R eference N um bers provided by H er M ajesty’s R evenue and C ustom s and any
C om panies H ouse R eference N um ber allocated by the R egistrar of C om panies for
all em ployers covered by a new or renew ed policy?

15. Yes. APIL called for the Com panies H ouse Reference N um ber to be included in
our response to both the draft consultation from the FSA and the ‘Accessing
com pensation’consultation from the D W P. The inclusion of the Com panies
H ouse Reference N um ber will ensure that effective searches can be carried out
even after a com pany has gone out of business, when the H M RC num ber alone
would not be successful.

Q uestion 4

D o you agree w ith our proposals for access to the Em ployers’Liability

R egister?

16. W e have consistently argued that any database m ust be fully live and
interactive, as well as being flexible when dealing with data.

17. Injured people and their representatives m ust have full access to a live
database, to ensure the database can be ‘interrogated’and that flexible and
intuitive searches can be m ade. Live and com plete access to the database will
reduce costs for claim ant solicitors and insurers, as there will be fewer search
requests to subm it and process.

Page 8 of 34

18. At the present tim e, when a search is returned with a negative result by the
tracing service, it is not known if that is because there is no record to be found
or if there has been som e error in the spelling of an em ployer’s nam e or an
error in its trading address. Live and com plete access will allow intuitive,
intelligent searching by victim s and their representatives which is m ore likely
to give a positive result – the purpose of the database. The consultation
docum ent says that the insurer or tracing office would have to respond to a
request ‘without delay’but there is no indication of the tim escale this would
involve. Live access for solicitors would rem ove this am biguity.

19. W e welcom e the fact that the FSA has taken on board com m ents we have
previously m ade about the need for flexibility in the database, so that m atches
will be returned to any specified character string and com m on variations in the
spelling of nam es. This is an im portant first step, but in itself will not be
sufficient for the database to serve injured people as intended. O nly a ‘live’and
interactive database with no com pulsory fields will ensure the best possible
chance of returning a positive trace, and can gain the com pensation they so
desperately need. The im portance of this cannot be over em phasised.

Q uestion 5

D o any discrim ination issues arise from our proposals?

20. W e are unsure whether ‘discrim ination’in this question is used in relation to
claim ants or insurers, so we will offer com m ents in relation to both.

21. There m ay be discrim ination issues arising where claim ants have im paired
sight, or other disabilities which m ean they are unable to use the database
them selves. The solution to this potential problem is to give solicitors full and
live access to the database, so that a search can be m ade on the behalf of the
claim ant. This would rem ove any possibility of discrim ination, as solicitors have
a duty to com ply with the D isability D iscrim ination Act 2005.
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22. If the term discrim ination is used in relation to insurers, and the fear is that
certain insurers will have better tracing system s, which m ay lead to m ore
claim s being brought against them , this can be avoided by ensuring that all
insurers place the m axim um am ount of inform ation in the public dom ain.

Q uestion 6

D o you agree that the ELR should include at least those policies for

w hich insurers are potentially liable that,on or after 1 N ovem ber 1999,w ere
entered into,renew ed,or for w hich claim s w ere m ade?

23. W e note that the FSA now recognises that ‘at least’inform ation on policies
entered into, renewed, or for which claim s were m ade since 1999, will be
included on the database. W e assum e this to m ean that this inform ation is the
m inim um which will be included, but if this ‘m inim um ’is, in fact, the standard
to be adopted, this inform ation on its own will not be sufficient. To only include
the inform ation suggested would be a retrograde step even from the highly
flawed current voluntary system , and would not provide injured people with
the level of service they deserve.

24. The proposals in this section could be disastrous for people bringing claim s
arising from em ploym ent before 1999. It should also not be forgotten that,
despite the undertaking of m any insurers to keep records for 60 years after
1999 (as part of the current code of practice) the success rate for post-1999
searches is still woefully low.

25. W e are also opposed to the suggestion that only policies ‘for which insurers are
potentially liable’should be included in the database, regardless of the cut off
date for inclusion. It is fundam entally wrong that som e policies should be
om itted from the database sim ply because insurers believe they could only be
‘potentially’liable. W e believe that all liabilities, potential or otherwise, should
result in the inclusion the policy in the database.
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26. The consultation states that the FSA understands som e records which date
back to pre-1999 have been lost or destroyed, and we would appreciate it if the
FSA would disclose the source of this inform ation, as we can see no reason why
a large num ber of records should have been lost or destroyed. W hile we note
the concerns expressed in the consultation that som e of these records m ay be
in paper form , m odern technology is m ore than capable of transferring the
inform ation into a com patible electronic form at.

27. The consultation docum ent states that in order to m eet the requirem ents in
relation to m aking policy inform ation available for tracing, the insurer ‘would
retain all records relating to contracts of insurance under which it is potentially
liable, whenever written, to ensure it m eets claim s when due’. W e would like to
know who will ensure that this is being done, as the current voluntary system
for tracing EL insurers proves that m any insurers are incapable of keeping
records in a fit state to search.

28. W e m ust also register our serious concern about insurers being able to apply
for a waiver or m odification of FSA rules, if the rules are thought to be ‘unduly
onerous’. W hile we are grateful to the FSA for setting out the process by which
a waiver or m odification would be granted, we have reservations about the
detrim ent to consum ers if any m odifications or waivers were granted, as it
could result in inform ation not being adequately recorded, which m ay lead to
difficulties when it com es to requesting a trace in the future.

Q uestion 7

D o you agree that the Em ployers’Liability R egister should be

updated at least quarterly?

29. Yes.
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Q uestion 8

D o you agree w ith our proposal that the ELR should be certified by a

director each tim e they are updated and that they should be audited annually?

30. Yes. D ue to the seriousness of the issues at stake, it is im portant that this is
overseen at director level.

Q uestion 9

D o you have com m ents on our proposals to allow insurers to arrange

for tracing offices to m ake tracing inform ation available,the requirem ents that
w ould apply to insurers using a tracing office and the conditions the tracing office
needs to m eet of w hich the insurer w ould need to have adequate evidence?

31. W e have som e fundam ental concerns about the proposals in this section of the
consultation which can be sum m arised as follows:

32. The consultation docum ent now states, in a change from the draft paper, that
any tracing office m ust provide the insurance com pany whose inform ation it
stores with a full copy of the database, upon request, without delay. This does
not go far enough, and for the sake of transparency, all databases m ust be fully
open and available for use by anyone who m ay wish to search. W e understand
that there have been data protection issues raised in relation to this, but it
should be rem em bered that, if there is a legal requirem ent to display an
insurance certificate, the inform ation is generally in the public dom ain, in the
workplace, in any event. The database sim ply provides further and easily
accessible detail.

33. The fact that the FSA is unable to regulate tracing offices which will provide
services to insurance com panies, will not provide adequate safeguards for
consum ers. Any new system m ust be com pletely and properly policed, and
sight of the database on request and an annual report is sim ply not robust
enough.
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34. It is also insufficient to suggest that tracing offices should accept search
requests without delay and be adequately updated with new inform ation. As
we have said before, any database m ust be live and interactive, not relying on
responses within an unspecified tim e period.

35. W e are pleased that the reference in the draft paper to the econom ics of the
tracing office determ ining its optim um level of service has been rem oved. W e
firm ly believe that the purpose of a tracing office, to provide injured people
with details of their em ployer’s insurers, not its econom ics, should determ ine
its optim um level of service.

Q uestion 10 D o you have any com m ents on the draft instrum ent in Appendix 1?

36. A general lack of detailed knowledge on the Financial Services and M arkets Act
2000, on our part, m eans that we are unable to provide detailed com m ent on
the draft instrum ent. W e, like others, will be relying on the expertise of those
within the FSA to ensure that the draft instrum ent is correct. The one point we
do have in relation to Annex 1, however, relates to the inform ation to be
provided about policy inform ation when a claim has been m ade against the
policy. Section 1.1 on page 7 of Annex 1 sets out what inform ation is required
for new and renewed policies, but there is no inform ation about policies
against which a claim has been m ade. Clarification on this point would be
appreciated.

37. W e would also reiterate that the attributes of a database foreseen throughout
the Annex, such as in 8.4.4 (2) and in 8.4.8 (1) do not go far enough, and that
rather than an ‘effective search function’and allowing responses to requests
for inform ation to be ‘provided without delay’, the database m ust be live and
interactive, for the reasons set out in response to question four above.
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Q uestion 11 D o you agree w ith our cost assum ptions?

38. W e note that the cost assum ptions provided in the consultation are taken from
the D W P’s consultation published earlier this year. In our response to that
consultation we were unable to give detailed com m ent about the potential
costs. W e retain those reservations at this stage, as there is no evidence
provided for the figures included in the paper, and no indication as to how the
figures have been reached.

39. W e note the figure of £30.7 m illion for the one-off cost to the insurance
industry, but would like to see, in the interest of transparency, the publication
of the detailed evidence which led to this figure being reached. W e are
concerned that the cost to brokers of adapting their system s for the ELTO
would appear to be based on an assum ption, and urge the FSA to carry out
m ore detailed work on the potential cost to ensure that an accurate figure is
reached.

40. W e are uneasy with the figures relating to additional com pensation paym ents
being counted as a ‘transfer’, rather than a ‘benefit’, of the new system . Failing
to include additional com pensation paym ents as a benefit does not reflect the
purpose of the system , which is to increase the num ber of people who are able
to trace details of their em ployer’s insurer.
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Q uestion 12 D o you have any com m ents on our cost benefit analysis?

41. The cost benefit analysis sets out what are considered to be ‘serious practical
difficulties in achieving the ideal of providing appropriate inform ation in
respect of all policies for which insurers have potential liabilities for U K
com m ercial lines EL cover’. The solution to this problem , as set out further
down in this section, appears to be that the only historical inform ation to be
provided should be post-1999. This, we subm it, is not an answer to these
difficulties, but an avoidance of them , which will have a detrim ental effect on
injured people.

42. The consultation docum ent also states that since 1 N ovem ber 1999 ‘m any
insurers agreed to hold policy inform ation in readily searchable form ’. The
woeful record of the current voluntary code of practice for tracing EL insurers
shows that this undertaking has not been fully delivered by the insurers, and
illustrates the need for a com pulsory, statutory database to ensure that the
m istakes of the past are not revisited.

Q uestion 13 D o you have any com m ents on our com patibility statem ent?

43. W e do not believe that the statem ent is com patible with proper consum er
protection, especially in this context, when som e people are dying without
receiving the com pensation to which they are entitled.

44. The ‘light touch’approach of rules, guidance and principles is sim ply not robust
enough to deal with all the concerns we, and others, have raised about the
need for a full and flexible database, available to all, which is transparent,
subject to independent oversight, com pulsory and properly policed.
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Annex A – APIL response to D epartm ent for W ork and Pensions consultation
Accessing compensation – M ay 2010
Introduction and key principles

1. G overnm ent recognition that help is needed for thousands of people who
cannot claim com pensation for the injuries and diseases they have sustained,
just by going to work, is extrem ely welcom e.

2. All em ployees have the right to go to work and com e hom e again unharm ed.
But, when they are injured or exposed to a hazard by som eone which causes
injury or disease, they should receive the full and fair com pensation which is
their right. M any such people are now suffering from horrendous diseases,
such as m esotheliom a, and too m any are dying without receiving the
com pensation which would have m ade their final hours m ore com fortable,
because they cannot trace the insurers of form er em ployers. In the vast
m ajority of cases, insurance prem ium s will have been paid by the relevant
em ployer, but policy inform ation cannot be retrieved either because it has not
been properly preserved, or because the current tracing system is largely
ineffective, despite efforts to im prove it, which are acknowledged by APIL.

3. W hen the current voluntary code of practice was drawn up m ore than ten years
ago, the then-APIL president, Frances M cCarthy, said “the G overnm ent has
m issed a key opportunity to m ake a real difference to people who are left out
in the cold because they cannot trace insurers of form er em ployers..... a
voluntary code without really strong sanctions is sim ply not going to work.”
She went on: “There is also a serious need for a new em ployers’insurers’
bureau which could operate as an ‘insurer of last resort’for the m any people
who are not going to be helped by this new code.”
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4. The G overnm ent now has a real opportunity to com m it to an intelligent and
holistic response to this problem in the form of a fund of last resort to provide
com pensation when all other avenues have failed, supported by a com pulsory,
independent database of insurance policies, set up on a statutory basis, which
will stand the test of tim e and in which injured people can have total
confidence. Anything less will sim ply add further insult to injury.

5. Both should be introduced in tandem for the benefit of all concerned. Even
the m ost efficient of databases, if set up now, will not be able to capture every
EL insurance policy. There will always be injured people in respect of whom
the relevant EL policy inform ation has been lost. Those people m ust have the
safety net of a fund of last resort (or ELIB). Equally, an efficient and com pulsory
database will help to ensure that the burden on the ELIB rem ains m anageable.
W e profoundly believe that a fund, backed by a statutory database, is the only
just, fair and m oral option.

6. There is a precedent for such an approach with the M otor Insurers’Bureau. It is
com pletely iniquitous that an effective com pensation system can be set up for
the drivers of som e 28 m illion cars on the roads, and yet there is no sim ilar
system in place for the 1.2 m illion em ployers in the U K 1.

7. D uring debates, and in press articles, m any m isleading argum ents have been
m ade against the introduction of an ELIB. These argum ents are usually based
on cost to insurers and to prem ium payers. The reality is that this is a
com pulsory m arket in which insurers have had the freedom to set their own
prem ium s and, if they have failed to price risk properly, injured and dying
people should not have to pick up the tab.

1

Consultation paper, page 12, paragraph 30
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8. A fund of last resort m ay increase prem ium s, as they do for m otor insurance,
but this is a sm all price to pay to ensure that injured people are com pensated
for occupational illness and disease. The take-up of em ployers’liability
insurance has always been m uch higher than for m otor insurance so the
additional cost of uninsured claim s will be very sm all for each insured.

9. Em ployers have a great deal of power over their workforce, over workers’
welfare and wellbeing. It is inconceivable that, in the 21st century, a robust
system cannot be devised to ensure em ployees are able to receive full and fair
redress when they find them selves injured or dying through no fault of their
own, sim ply because they turned up for work.

Q uestion 1 – Is this the correct data to be recorded or is som ething else needed
to properly identify EL policies?
Q uestion 2 – Is there a better unique em ployer identifier than the em ployers’
reference num ber provided by H M R C to facilitate tracing of EL policies

10. In order to ensure a database fulfills its purpose of providing details of insurers
who wrote EL insurance it m ust be flexible. W e envisage a database with a
search m echanism which has no com pulsory fields. It should be possible to
return a trace from a sm all am ount of inform ation. The consultation docum ent
does not m ake it clear whether a search would be possible without any of the
fields m entioned, and this would be a real problem , especially with historic
data, which is often incom plete.

11. There m ust also be allowances m ade for potential hum an error when entering
inform ation into search fields. A search for a com pany including the word
‘D avis’should also return results for ‘D avies’, ensuring that there is the best
possible chance of receiving a successful tracing result.
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12. The way that data is stored will also have to be flexible, in order to cope with
historic data, which m ay be in different technological form ats or incom plete.
This data will still need to be searchable, and the database will have to cope
with these searches.

13. It is im portant that the database includes details of the previous nam es of
com panies, and the dates the changes took place, where appropriate. This is
im portant because searches are often m ade for com panies which have
changed nam es since the claim ant was em ployed. Including the details of any
nam e changes will ensure the best possible chance of a successful search.

14. W hile we have no objection to the inclusion of the H M RC num ber, the
experience of our m em bers tells us quite clearly that it will not, on its own,
work as a unique em ployer identifier. The Com panies H ouse U nique Identifier
m ust also be included.

15. There are also m any exam ples of com panies which have taken on the trading
nam es of other com panies, through various business arrangem ents. Such
arrangem ents can lead to wholesale changes in the m ake up of the com pany,
but, again, the Com panies H ouse num ber cannot be changed. The Com panies
H ouse num ber will also be sim ple to search for historically, as num bers are
stored even after com panies have gone out of business. The H M RC num ber
would not be effective in these circum stances.
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Q uestion 3 – W hich historic records w ould it be feasible and proportionate for
the insurance industry to include in any electronic database?

16. The database m ust include all available past inform ation including inform ation
relating to subsidiaries and group com panies. O nly by having the m axim um
am ount of inform ation stored will the database be able the deliver the best
possible service to claim ants.

17. The database will need to contain m ore inform ation than sim ply the past
searches of the current tracing code, as its success rate has been consistently
unsatisfactory since it was created in 1999. It is also vital that insurance
com panies are com pelled to send all policy details to the database, so that the
inform ation can be placed on the database. O nly a com pulsory database will, in
the long term , help to provide injured people with the com pensation they
need, as well as reducing the burden on the ELIB.

18. It m ay also be the case that if an Em ployers’Liability Insurance Bureau (ELIB)
were to be established insurers would be encouraged to provide inform ation
they hold about their com petitors. W e would certainly welcom e this, as there
is a wealth of ‘unofficial’knowledge am ong insurers which could be used to
help injured people.

19. It is also im portant that the source of the data is recorded, whether it has com e
from the current tracing code, an insurer, claim ant solicitor or elsewhere. Som e
sources will, of course, be m ore reliable than others, and so should be easily
identified. To lim it the chances of the database including unreliable
inform ation, its structure should include the capacity for inform ation to be
checked at the point of entry. The im portance of quality control cannot be
overstated here.
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20. It is also im portant that the inform ation provided to the database m ust be
binding, to ensure that there is no possibility of an insurer reneging on
inform ation years after it has been subm itted. D espite the points raised above,
however, no database, no m atter how well populated, will ever be a sufficient
response to the current problem of tracing insurers. As explained in our
introduction, there has to be a fully operational fund of last resort to pay
com pensation when the database does not provide a successful search, and
the two m ust operate in tandem .

Q uestion 4 – H ow should an electronic database be funded?

21. W e support the suggestion in the consultation docum ent that the database
should not only be for the use of claim ant lawyers, but should be designed in
such a way that claim ants them selves, as well as dependents can gain access to
inform ation.

22. It would be highly unsatisfactory for sick workers and their dependents to have
to pay for access to inform ation which could lead to them obtaining the
com pensation to which they are entitled. The electronic database should,
therefore, be funded by the insurance industry, which has a duty to ensure that
people are able to gain access to the com pensation they deserve.

Page 21 of 34

Q uestion 5 – W ho should be represented on the board and w hat structure
should such a board take?

23. It is difficult to com m ent on the specific structure of the board to govern the
ELTO at this stage, when there is no detail of the structure of the actual
organisation available. In term s of board m em bers, we understand that the
Forum of Asbestos Victim s Support G roups is to be invited to join the ELCO P
Review Body, and we would welcom e the inclusion of that organisation on the
new ELTO board.

24. There m ay be other consum er organisations which could be involved in the
ELTO board, but due to the current lack of detail regarding the structure of the
ELTO , we are unable to com m ent at this stage. W e would be happy to
reconsider this issue once m ore inform ation regarding the structure of the
ELTO is available. W e are concerned, however, that any other m em bers of the
board m ust be fam iliar with the processes and the issues surrounding EL
insurance and tracing.

25. W e are also concerned that the new board should not include individual
com panies, but instead only representative bodies. Individual com panies can
have narrow interests, and a num ber of individual com panies, even from the
sam e industry, m ay be unable to reach a consensus on certain issues. It is also
im portant that the board is m anageable and workable, and the num ber of
participants on the board m ust be controlled, while ensuring a balance of
claim ant and defendant views.

26. APIL would welcom e the opportunity to continue its involvem ent in this area
by taking a place on the new board, as suggested on page 17 of the
consultation docum ent.
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Q uestion 6 – Should the coverage of an ELIB be lim ited to w here there is a
legal requirem ent to insure,as is the case w ith the M IB,or should the ELIB
provide universal coverage?

27. An ELIB should pay com pensation for all people who have been injured or
m ade ill through work, regardless of whether there was a legal requirem ent to
insure. The num ber of cases which would be brought by people where there
was no such requirem ent (such as in fam ily-run businesses) is likely to be very
sm all, and it would be wholly unjust that som eone with a term inal disease, for
exam ple, could not receive com pensation, sim ply because the illness was
caused by the negligence of a fam ily m em ber, who was not required to have
insurance.

28. It is also likely that even before EL insurance becam e com pulsory, em ployers
would have still taken out cover, as the consultation docum ent recognises.

Q uestion 7 – H ow should an ELIB be funded?

29. The only just answer is that an ELIB m ust be funded by the insurance industry.
As insurers take prem ium s from defendants to cover the eventuality of paying
out com pensation, the insurance industry should fund an ELIB, in the sam e way
that the insurance industry funds the M IB.
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30. In addition to this, it is also worth baring in m ind that until the passage of the
Child M aintenance and O ther Paym ents Act in 2008, there was a loophole in
existing legislation which m eant the G overnm ent was unable to recover
paym ents m ade under the Pneum oconiosis etc (W orkers’Com pensation) 1979
Act. If a claim ant went on to bring a successful civil claim , any paym ent m ade
under the 1979 Act was taken into account, and the civil claim was reduced
accordingly. This effectively m eant that insurers were benefiting from a
m onetary windfall, which was being provided by the G overnm ent.

Q uestion 8 – W hat w ould be the im pact on insurers and em ployers of
establishing an ELIB?

31. The introduction of an ELIB m ay save som e insurance com panies m oney, as the
burden of paying com pensation will be shared m ore evenly. U nder the current
system insurers who are easier to trace, as well as the G overnm ent, which is a
‘constant’as a defendant are often at a financial disadvantage, bearing m ore of
the com pensation burden. Insurance com panies m ay also save m oney through
the rem oval of requests for inform ation being m ade through the current ABI
tracing code. If the database and ELIB work effectively, insurers will no longer
need to em ploy people to deal with such requests.

32. The G overnm ent m ay also be able to save m oney through the introduction of
an ELIB, as it will be able to claw back paym ents which had been m ade to
injured people under the Industrial Injuries D isablem ent Benefit and the
Pneum oconiosis etc (W orkers’Com pensation) Act 1979.

33. There is also a potential to save legal costs in these cases, as currently cases
which require searching under the present tracing code can be tim e
consum ing. W ith a new, efficient database and the ELIB, legal tim e, and
therefore costs, are likely to be reduced.
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34. As we point out in our introduction, em ployers m ay face an increase in
prem ium s if a fund were to be introduced, as all costs are eventually passed
down the line. In a highly com petitive m arket, however, the increase to
individual businesses will be negligible next to the suffering of som eone who
has been needlessly injured by his em ployer.

Q uestion 9 – Should the level of general dam ages be based on am ounts being
aw arded in the courts or on som e different basis?
Q uestion 10 – Should the level of com pensation be decided based on an
individual’s needs to on a fixed tariff?
Q uestion 11 – Should Special D am ages be incorporated w ithin a fixed Tariff or
should they be dealt w ith on an individual basis?

35. An ELIB should function in the sam e way as the courts currently do when an
insurer is traced. D am ages awarded by the civil courts, or agreed to in out of
court settlem ents, in accordance with com m on law, on the m erits of each
individual case, should be satisfied by the ELIB.

Q uestion 12 – Should an ELIB cover all claim s,long-tail disease claim s only or
just those w ith m esotheliom a?

36. It would be unfair to exclude a claim ant from the ELIB sim ply because he had a
certain type of illness or injury. The latest review of the current tracing code
shows that only 50 per cent of post 1999 traces are successful, and these
people would continue to be unable to claim com pensation if only long-tail
diseases were covered by the ELIB.
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37. The recent case of Km iecik v Isaacs, illustrates the need for an ELIB to cover
claim s where an em ployer is uninsured. The claim ant was unable to receive
com pensation after an accident at work because his em ployer was uninsured,
and did not have sufficient personal wealth to satisfy a judgm ent. A claim was
brought against the occupier of the property where the accident occurred, but
this was dism issed by the court. It would be wholly unfair for com pensation not
to be received in cases like this once an ELIB is established.

Q uestion 13 – H ow could w e ensure an ELIB paid out in all appropriate claim s
and not those that w ould otherw ise have not been paid?
Q uestion 14 – W hat level of evidence is needed to settle claim s if contem porary
records have been destroyed?
Q uestion 15 – H ow should an ELIB start to m eet claim s to ensure fairness to
claim ants and funding at the start of any schem e?
Q uestion 16 – Should an ELIB m eet claim s to dependants after a person has
died if a claim has not previously been com prom ised?
Q uestion 17 – Should there be lim itations on the tim e a person can take to
bring a claim to the ELIB; if so,w hen should that tim e start?

38. As stated above, an ELIB should function in the sam e way as the courts
currently do when an insurer is traced. There is clear law in relation to these
questions, which we believe should still apply to the ELIB.
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Q uestion 18 – W ould the introduction of an ELIB have an im pact on em ployer
ELC I com pliance?

39. A fund would not alter the fact that every business which em ploys staff is
legally obliged to have em ployers’liability insurance to a m inim um cover level
of £5 m illion. Research has indicated that there is currently a 99.5 per cent
com pliance with the law, and to suggest that a fund of last resort is going to
turn law-abiding em ployers into crim inals is com pletely unrealistic.
N evertheless, it is a crim inal offence to be uninsured, and the key is to ensure
the law is enforced. A fund backed by a com pulsory database of insurance
policies would assist with this.

Q uestion 19 – W hat m ore can be done to ensure that em ployers w hich are
legally obliged to obtain ELC I do so?

40.

Regulation 4 (4) of the Em ployers’Liability Com pulsory Insurance Regulations
1998, which was repealed in 2008, should be reinstated. The regulation
required em ployees to retain a certificate of EL cover for 40 years after it had
expired, and m eant that, in theory, tracing the insurer of a previous em ployer
was straightforward. The fact that the regulation was difficult to enforce was no
excuse for repealing it, as it is the job of G overnm ent and external agencies to
ensure that such regulations are properly enforced. N ot only should this
regulation be reinstated, but penalties m ust be introduced to give it teeth, in
order to help innocent em ployees, who have the right to go to work and com e
hom e again unharm ed.
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Q uestion 20 – Is there anything else,not covered by these questions,w hich you
w ould like to tell us?
41. If a database is established it m ust be available and effective in the long term ,
as it will be used by injured people, their representatives and fam ilies for
decades to com e. The best way fully to ensure such longevity and
independence is for the database to be adm inistered and overseen by the
G overnm ent.

42. The D W P has suggested that the Financial Services Authority m ay have the
power to m ake a rule to com pel insurers to provide inform ation;it is unclear at
this stage if it would have the power to levy the necessary funds from insurers
to pay for a database. It is a concern, however, that a database created by FSA
rule would not have the sam e authority as a database created by statute. In
addition, if the FSA were also to regulate the database or the proposed ELTO ,
which will oversee it, there is a concern that such regulation would be weak
and opaque, based on our current experience. It is also a concern that the FSA
does not answer directly to any governm ent departm ent.

43. It would also be entirely inappropriate for the ABI to adm inister and oversee
the new database or the ELTO , not least because there is no guarantee as to the
ABI’s longevity as it is sim ply a trade association with no statutory basis. W e are
also concerned that a new database m ust not be a new version of the current
voluntary tracing code, which has failed to provide a good service for m ore
than a decade. For these reasons we regard it as inappropriate for a database or
ELTO to be overseen by either the FSA or the ABI.
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44. W e would also want to have input into ongoing discussions surrounding how a
database would function, if it is pursued as a policy option. It is im portant that a
new database will provide sick and injured workers with a better level of
service than the current tracing code, and the best way to ensure this is to have
detailed input from all stakeholders throughout the process.

45. The figures expressed in the im pact assessm ent, in relation to recovery of
benefits, could prove to be conservative, based on the figures in recent
parliam entary answers2. The figures in the im pact assessm ent m ay not,
therefore, represent the full saving that the G overnm ent m ay achieve through
the establishm ent of an ELIB. W e would urge the G overnm ent to look at these
figures again, and ensure that the estim ates for additional benefit recovery are
as accurate as possible.

46. W e are also concerned that the additional com pensation that would be paid by
insurers to claim ants is expressed as a ‘transfer’rather than a benefit. The
m oney that should have been paid out in com pensation by the insurance
industry, which would be paid once an ELIB is established, should be counted
as a benefit, rather than sim ply a transfer. The m oney rightly belongs to the
injured person, rather than in the profits colum ns of insurance com panies.

2

A copy of the answers are attached to this response as appendix 1
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Appendix one
Parliam entary answ er published in H ansard 9 Septem ber 2009
Industrial D iseases: Social Security B enefits
Julie M organ:To ask the Secretary of State for W ork and Pensions how m uch has
been paid to people with (a)hand arm vibration syndrom e, (b)noise-induced hearing
loss and (c)other work-related diseases through (i) industrial injuries disablem ent
benefit for disease and deafness and (ii) other disability benefits in each of the last
three years;and how m uch of that m oney has been recovered by the G overnm ent in
accordance with the Social Security (Recovery of Benefits) Act 1997. [287749]
Jonathan Shaw :The available inform ation on the m onies paid through industrial
injuries disablem ent benefit is in the table.
Paym ents through industrialinjuries disablem entbenefitin 2006-07
Injury

Am ountpaid (£ m illion)

H and arm vibration syndrom e

22

N oise-induced hearing loss

37

O ther work-related diseases

103

N otes:
1. Figures rounded to the nearest m illion.
2. Industrial injuries disablem ent benefit expenditure on particular diseases is
estim ated using annual statistical data. Latest finalised annual statistical data is for
2006-07. Figures for the next two years are not yet available.
Source:
D W P statistical and accounting data.

Inform ation on paym ents of other disability benefits is not available broken down by
the disease categories requested.
The am ounts recovered in each of the last three years by the G overnm ent in
accordance with the Social Security (Recovery of Benefits) Act 1997 covering industrial
injuries disablem ent benefit and other disability benefits are detailed as follows:
Recoveries ofm onies paid through industrialinjuries disablem entbenefit
£000
H and arm vibration syndrom e

2006-07

2007-08

2008-09

1,727

1,857

1,306
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N oise-induced hearing loss

42

24

36

O ther work-related diseases

6,931

8,562

9,830

Recoveries ofm onies paid through otherdisability benefits
£000
D isease

2006-07 2007-08 2008-09

H and arm vibration syndrom e 15,956 22,580 11,413
N oise-induced hearing loss

16

19

0

O ther work-related diseases

6,716

7,438

14,223

N ote:
Inform ation is rounded to the nearest thousand pounds.
Source:
D W P accounting data.

Julie M organ:To ask the Secretary of State for W ork and Pensions how m uch has
been paid to people with (a)m esotheliom a, (b)asbestosis, (c)bilateral pleural
thickening and (d)other prescribed asbestos diseases (i) under the Pneum oconiosis
etc (W orkers Com pensation) Act 1979, (ii) through industrial injuries disablem ent
benefit for disease and deafness, (iii) under Part 4 of the Child M aintenance and O ther
Paym ents Act 2008 and (iv) through other disability benefits in each of the last three
years;and how m uch of that m oney has been recovered by the G overnm ent in
accordance with the Social Security (Recovery of Benefits) Act 1997. [287750]
Jonathan Shaw :Inform ation on paym ents to people under the Pneum oconiosis etc.
(W orkers Com pensation) Act 1979 is only available for all work-related diseases
covered by the schem e, not individual diseases. The available inform ation is in the
table.
Financialyear

Paym ents (£ m illion)

2006-07

26

2007-08

27

2008-09

32

N ote:
Figures rounded to the nearest £ m illion
Source:
D W P statistical and accounting data
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The available inform ation on m onies paid through Industrial Injuries D isablem ent
Benefit is in the following table. Industrial Injuries D isablem ent Benefit expenditure on
particular diseases is estim ated using annual statistical data. The latest finalised annual
statistical data are for 2006-07.
Paym entthrough IndustrialInjuries D isablem entBenefitin 2006-07
£ m illion
(a)

M esotheliom a

10

(b)

Asbestosis

(1)

(c)

Bilateral pleural thickening

9

(d)

O ther prescribed asbestos diseases

23

—

(1)

Less than £1 m illion.
N otes:
1. Figures rounded to the nearest £ m illion except where stated.
2. The estim ate for (b)is for prim ary carcinom a of the lung with accom panying
evidence of one or both (A) asbestosis (B) unilateral or bilateral diffuse pleural
thickening.
3. The estim ate for (c)is for unilateral or bilateral diffuse pleural thickening.
4. The estim ate for (d)is for pneum oconiosis, which is prescribed for occupations
involving working with asbestos and a num ber of other occupations.
Source:
D W P statistical and accounting data

The Child M aintenance and O ther Paym ents Act 2008 m ade provision for the new
2008 D iffuse M esotheliom a schem e (known as the 2008 schem e) which enables lum p
sum paym ents to be m ade to people who suffer from diffuse m esotheliom a caused by
exposure to asbestos in the U K, and who do not currently qualify for help from the
G overnm ent. This schem e has only been running since O ctober 2008. Inform ation is
only available for all work-related diseases, not individual diseases. The expenditure up
to M arch 2009 is £5.5 m illion.
N ote: This excludes N orthern Ireland paym ents m ade under this schem e.
Source: D W P statistical and accounting data.
Inform ation on paym ents of other disability benefits is not available broken down by
the disease categories requested.
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The am ounts of m oney recovered in each of the last three years under the categories
requested are set out in the following tables:
Recoveries ofPneum oconiosis etc.(W orkers Com pensation)Act1979 Lum p Sum
paym ents—O ctober2008 to M arch 2009
D isease

£000

M esotheliom a

4,465

Asbestosis

411

Bilateral Pleural Thickening

42

O ther prescribed asbestos diseases

247

Recoveries ofIndustrialInjuries D isablem entBenefitpaym ents
£000
D isease

2006-07 2007-08 2008-09

M esotheliom a

3,024

3,944

5,306

Asbestosis

1,072

1,031

1,287

Bilateral Pleural Thickening

179

207

276

5,262

4,303

O ther prescribed asbestos diseases 4,425

Recoveries ofChild M aintenance and O therPaym ents Act2008 Lum p Sum paym ents—
O ctober2008 to M arch 2009
D isease

£000

M esotheliom a

165

Recoveries ofpaym ents through O therD isability Benefits
£000
D isease

2006-07

2007-08

2008-09

M esotheliom a

2,089

2,644

7,989

Asbestosis

556

418

976

Bilateral Pleural Thickening

70

276

134

O ther prescribed asbestos diseases

19,972

26,699

16,537

N otes:
1. Inform ation is rounded to the nearest thousand pounds.
2. Any lum p sum s paid under the 1979 Act or the 2008 schem e are recoverable under
the Social Security (Recovery of Benefits) Act 1997. The lum p sum paym ents are
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recoverable from all cases where the com pensation is paid on or after 1 O ctober 2008.
Prior to that date data were not separately captured on these cases.
3. For Pneum oconiosis etc (W orkers Com pensation) Act 1979 ‘O ther prescribed
asbestos diseases’include Cancer, Pleural Plaques and N on-Coded diseases.
4. For Industrial Injuries D isablem ent Benefit and O ther D isability Benefits ‘O ther
prescribed asbestos diseases’include Cancer, Pleural Plaques and O ther W ork Related
D iseases.
Source:
D W P accounting data
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