H ealth and Safety Executive for N orthern Ireland
H ealth and Safety at W ork:Protecting Lives,N ot Stop p ing Them

A resp onse b y the A ssociation of PersonalInjury Law yers
27 Sep tem b er 2010
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The A ssociation ofPersonalInjury Lawyers (A PIL)was form ed by claim ant lawyers with a
view to representing the interests ofpersonalinjury victim s. The association is dedicated
to cam paigning for im provem ents in the law to enable injured people to gain fullaccess
to justice, and prom ote their interests in allrelevant politicalissues. O ur m em bers
com prise principally practitioners who specialise in personalinjury litigation and whose
interests are predom inantly on behalfofinjured claim ants. A PIL currently has around
4,500 m em bers in the U K and abroad who represent hundreds ofthousands ofinjured
people a year.

The aim s ofthe A ssociation ofPersonalInjury Lawyers (A PIL)are:

•

to prom ote fulland just com pensation for alltypes ofpersonalinjury;

•

to prom ote and develop expertise in the practice ofpersonalinjury law;

•

to prom ote wider redress for personalinjury in the legalsystem ;

•

to cam paign for im provem ents in personalinjury law;

•

to prom ote safety and alert the public to hazards wherever they arise;and

•

to provide a com m unication network for m em bers.

A PIL’s executive com m ittee would like to acknowledge the assistance ofthe following
m em bers in preparing this response:
Lois Sullivan – Secretary A PIL N orthern Ireland;
Frank M acElhatton – A PIL N orthern Ireland m em ber;
O onagh M cClure – Co-ordinator A PIL N orthern Ireland;
Peter Jack – A PIL N orthern Ireland m em ber;and
Stephen G rey – A PIL N orthern Ireland Executive Com m ittee m em ber.

A ny enquiries in respect ofthis response should be addressed, in the first instance, to:
Katherine Elliott
LegalPolicy O fficer
A PIL
11 Castle Q uay, N ottingham N G 7 1FW
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Tel: 0115 958 0585;Fax: 0115 958 0885
E-m ail: Katherine.elliott@ apil.org.uk

Introduction

The A ssociation ofPersonalInjury Lawyers (A PIL)welcom es the idea ofthe H ealth and
Safety Executive for N orthern Ireland (H SEN I)working with district councils to support a
closer strategic partnership between H SEN Iand localgovernm ent.

W e do, however, have som e concerns with various sections ofthe draft strategy which we
willm ake clear in this consultation response. Firstly, we have set out our generalconcerns
with the strategy and secondly we have explained our concerns with specific sections.

Executive Sum m ary

A PIL welcom es the opportunity to respond to the H SEN I’s consultation regarding the draft
strategy for the better regulation ofhealth and safety at work in N orthern Ireland.
Throughout this response, A PIL m akes the following points and suggestions regarding the
draft strategy:

•

O ur m ain concern is that it is not clear in the strategy that the H SEN Iwilltake an
overalllead role through the im plem entation ofthe strategy, which we believe is
key in order to rem ain strict on health and safety in the workplace in N orthern
Ireland .

•

There is concern that there m ight appear to be a conflict ofinterest as there willbe
one body that provides advice and training on health and safety at work, and then
acts as the regulating authority and the prosecuting authority.

•

A s an organisation, A PIL would question whether there is a negative perception of
health and safety or ifthis would be dependent upon externalfactors such as the
m edia.
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•

W e believe that the word “sensible” should be replaced by “effective” as the use of
“sensible” in this context ofthe paper m ay have lost its m eaning and be construed
to m ean “cost-effective”, or could give the im pression that the focus ofthe risk
assessm ent should be lim ited, which is som ething that A PIL would not find
acceptable.

•

W e subm it that the H SEN Ishould be actively encouraging businesses in N orthern
Ireland to seek their help and advice on health and safety at work either from the
H SEN Ior from an approved health and safety consultancy firm .

•

W e encourage the H SEN Ito liaise directly with professions regarding the
im plem entation ofthe strategy and its intentions.

O ur Response

G eneralCom m ents
A t first instance, A PIL believes that it is a good idea for the H SEN Ito work with the district
councils in N orthern Ireland in order to tackle health and safety in the workplace.
H owever, we also believe that the H SEN Ishould stilltake the lead role in the regulation
and the prosecution ofthose who do not adhere to the regulations. W e are concerned
that there willnot be the resources to fully im plem ent this strategy once it com es into
force.

Furtherm ore, there is concern that there m ight appear to be a conflict ofinterest as there
willbe one body that provides advice and training on health and safety at work, and then
acts as the regulating authority and the prosecuting authority. W e subm it that there will
need to be clear param eters laid out as to which body willbe responsible for regulating
health and safety at work, and which body willbe responsible for prosecuting those that
do not adhere to the regulations. W e would propose that the H SEN Iis the prosecuting
body and this role is not delegated to the D istrict Councils

Specific Com m ents
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Setting the Scene, Page 5
A t Page 5 paragraph 41 it states that there is a need to recognise and address the areas
which are not working so well, including the negative perception ofhealth and safety. A s
an organisation, A PIL would question whether there is a negative perception ofhealth
and safety or ifthis is the result ofm edia spin.

Looking forward, Page 6
W e would suggest that, at page 6 ofthe draft strategy2 where the m ission is set, the use of
the word sensible is not appropriate. The reason for this is that the word “sensible”, as it is
used in the context ofthis paper, could be considered to m ean som ething else, such as
“cost-effective”, or could give the im pression that the focus ofthe risk assessm ent should
be lim ited, which is som ething that A PIL would not find acceptable. Sim ilarly, we believe
that the elim ination ofrisk, as proposed in A rticle 1 ofthe Fram ework D irective
89/391/EEC 3 below, is not feasible, but that the qualifying levelshould be “ensured as far
as possible”. A rticle 1 ofthe Fram ework D irective 89/391/EEC 4 states that its object is to
introduce m easures to encourage im provem ents in the health and safety ofworkers at
work,

To that end it contains general principles concerning the prevention of occupational
risks,the protection of safety and health,the elim ination of risk and accident factors,
the inform ing,consultation,balanced participation in accordance w ith national law s
and/or practices and training of w orkers and their representatives,as w ell as general
guidelines for the im plem entation of the said principles.

1

H ealth and Safety at W ork:Protecting Lives,N ot Stopping Them , A H SEN Iand D istrict CouncilStrategy for
the better regulation ofhealth and safety at work in N orthern Ireland, Published 5 July 2010, Page 5
Para 4.
2
H ealth and Safety at W ork:Protecting Lives,N ot Stopping Them , A H SEN Iand D istrict CouncilStrategy for
the better regulation ofhealth and safety at work in N orthern Ireland, Published 5 July 2010, Page 6
Para 6.
3
CouncilD irective 89/391/EEC of12 June 1989 on the introduction ofm easures to encourage
im provem ents in the safety and health ofworkers at work.
4
CouncilD irective 89/391/EEC of12 June 1989 on the introduction ofm easures to encourage
im provem ents in the safety and health ofworkers at work.
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A rticle 25 goes on

In that event,the safety and health of w orkers m ust be ensured as far as possible in the
light of the objectives of this D irective.

W e therefore subm it that the word “sensible” on page 6 should be replaced with the word
“effective”.

G oal1 W orking together, Page 8
W e believe that it is not clear in this section ofthe draft ifthe H SEN Iis intending to
rationalise in order to increase efficiency. W e believe that, value for m oney w ithin the
health and safety regulatory system 6,gives the im pression that the H SEN Iis seeking to give
econom ic health and safety, whereas we subm it that this is an area which requires m uch
m ore investm ent. Ifthe intention is to rationalise, we subm it that the savings m ade
through rationalisation should be ring-fenced and reallocated within H SEN Ito historically
under-resourced areas such as the enforcem ent ofhealth and safety regulations.

G oal2 Sensible risk m anagem ent, Page 9
A gain, we believe that the word “sensible” should be replaced by the word “effective” for
the sam e reason as those set out above at Looking forward, Page 6, and as explained in
paragragh 4, the concept of“reasonably practicable” balances the risk against the cost
without introducing another qualification with “sensible”. A further concern we have with
this section is that it m erely m entions m oney and cost and that there is no declaration of
investm ent in term s oftim e. W e believe that this is especially im portant in this section as
risk m anagem ent goes to the core ofwhat health and safety is about.

G oal4 Building capacity, Page 11
5

CouncilD irective 89/391/EEC of12 June 1989 on the introduction ofm easures to encourage
im provem ents in the safety and health ofworkers at work.
6
H ealth and Safety at W ork:Protecting Lives,N ot Stopping Them , A H SEN Iand D istrict CouncilStrategy for
the better regulation ofhealth and safety at work in N orthern Ireland, Published 5 July 2010, Page 8
Para 5.
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A PIL is concerned that the H SEN Iis willing to use interm ediaries in order to offer health
and safety advice to businesses in N orthern Ireland. W e believe that this advice should
com e from the H SEN Idirect as m uch as possible as it is currently possible for any firm to
set up and practice business as health and safety consultants. A s stated in paragraph 8 of
this section,

There are others,how ever,that are less professional in their approach and w ho do not
add any real value to businesses’capacity to m anage health and safety risks.7
W e subm it that the H SEN Ishould be actively encouraging businesses in N orthern Ireland
to seek their help and advice on health and safety at work either from the H SEN Ior from
an accredited health and safety consultancy firm . W hile there are undoubtedly m any wellexperienced, well-qualified advisers helping businesses understand how to dealwith
health and safety regulations, there is currently no realway for em ployers to judge the
knowledge or experience ofa potentialadviser. A PIL is com m itted to providing the public
with clarity about the quality oflegalservices through a robust accreditation schem e. It is
equally im portant that those com panies who are relying on others to provide them with
accurate health and safety advice are able to rely on a sim ilar system ofaccreditation,
supported by the continuing professionaldevelopm ent ofhealth and safety advisers.
G oal6 Targeted intervention and enforcem ent, Page 13
A PIL believes that lack ofprosecution when a breach has occurred allows businesses to
think that they have escaped liability and continue to operate as they have previously,
which could then lead to a further incident. A further concern is that collective inspection
resources are to be split between the H SEN Iand the district councils whereas we believe it
is m ore appropriate for the H SEN Ito retain inspection rights as it willalways be
independent ofthe investigated organisation. This willalso ensure that the H SEN Iis seen
as the overarching body in term s ofhealth and safety and willavoid duplication.

7

H ealth and Safety at W ork:Protecting Lives,N ot Stopping Them , A H SEN Iand D istrict CouncilStrategy for
the better regulation ofhealth and safety at work in N orthern Ireland, Published 5 July 2010, Page 11
Para 8.
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W e agree that allregulators should have access to a flexible and proportionate
enforcem ent toolkit providing that this operates at no detrim ent to enforcem ent. W e also
agree that the H SEN Ishould continue to robustly recom m end prosecution for serious
breaches, however, we also believe that less serious breaches should not be ignored,
which is not m ade clear in this section ofthe draft strategy.

G oal8 The wider perspective, Page 15
W e suggest that it needs to be m ade clear in this section who the H SEN Iare and exactly
what their tasks involve, including the prosecution oforganisations that do not adhere to
the regulations by acting as the leading authority for crim inalproceedings in health and
safety.

G oal9 Leadership, Page 16
Paragraph 2 G oal9 appears to very m uch focus on the negative aspects ofhealth and
safety. W e subm it that ifthis negative aspect is to be included, then there should also be a
paragraph detailing the positive aspects.

W e welcom e the notion that allstakeholders should be encouraged to use their influence
to reduce the unhelpfulinfluence of‘risk m ongers’and the proliferation ofcontrary
m essages distorting perceptions ofrisk and its com plexity. A PIL has been reducing the
unhelpfulinfluence ofrisk m ongers and the proliferation ofcontrary m essages distorting
perceptions ofrisk and its com plexity for years by calling for better education about risk
m anagem ent.

D riving change through better regulation, Page 18
This section states that the aim ofthe strategy is
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To achieve a safer and healthier w orking environm ent for everyone in N orthern Ireland
in a cost effective,custom er focused and holistic w ay.8

A PIL believes that holistic is not appropriate in these circum stances and that this word
should be rem oved. W e would also question who the custom er is? Is this the person who
has suffered injury or death in the workplace? O r the organisation who m ay have failed to
im plem ent health and safety regulations? W e believe that this needs to be m ade clear in
this section.

Furtherm ore, even though regulation is m entioned in the title ofthis section, it is then not
m entioned further throughout the body ofthe text.

Further com m ent
O n the whole, A PIL agrees with the docum ent and the need for a strategy to be put in
place. W e would like to ask the H SEN Iifthere are any plans to engage with professions
directly about this docum ent in order to fully explain its m eaning and what it willentail.
A PIL suggests that it would be a good opportunity for the H SEN Ito directly engage with
professions about the strategy, prior to its im plem entation.
- Ends -

A ssociation of PersonalInjury Law yers
11 Castle Q uay, N ottingham , N G 7 1FW

W: www.apil.org.uk

T: 0115 958 0585

E: m ail@ apil.org.uk
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H ealth and Safety at W ork:Protecting Lives,N ot Stopping Them , A H SEN Iand D istrict CouncilStrategy for
the better regulation ofhealth and safety at work in N orthern Ireland, Published 5 July 2010, Page 18
Para 1.
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