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The Association of Personal Injury Lawyers (APIL) was formed by claimant lawyers with
a view to representing the interests of personal injury victims. The association is
dedicated to campaigning for improvements in the law to enable injured people to
gain full access to justice, and promote their interests. Our members comprise
principally practitioners who specialise in personal injury litigation and whose
interests are predominantly on behalf of injured claimants. APIL currently has around
4,700 members in the UK and abroad who represent hundreds of thousands of injured
people a year.

The aims of the Association of Personal Injury Lawyers (APIL) are:


To promote full and just compensation for all types of personal injury;



To promote and develop expertise in the practice of personal injury law;



To promote wider redress for personal injury in the legal system;



To campaign for improvements in personal injury law;



To promote safety and alert the public to hazards wherever they arise;



To provide a communication network for members.

APIL’s executive committee would like to acknowledge the assistance of the following
members in preparing this response:
Muiris Lyons- President
Stuart Kightley- Additional officer
Karl Tonks- Additional officer

Any enquiries in respect of this response should be addressed, in the first instance, to:

Abi Jennings
Head of Legal Affairs
APIL
11 Castle Quay, Nottingham NG7 1FW
Tel: 0115 958 0585; Fax: 0115 958 0885; e-mail: abi.jennings@apil.org.uk
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Executive summary
Introduction
Referral arrangements continue to be a contentious area of business amongst our
members. We are pleased therefore that research is being conducted and this feature
of legal services is being examined from the perspective of the injured person.

Defining referral arrangements
The definition of referral fees and arrangements given by the Legal Services Board
(LSB) in our view is misleading. The discussion paper defines referral fees and
arrangements as “Any payment for the referral or introduction of any client or
potential client”1. We agree that there is an inherent difficulty in providing a definition
because of the different arrangements from which benefits or clients are derived. For
example, in return for personal injury work a firm will provide non contentious legal
advice for free such as will writing or conveyancing. Other arrangements may tie a firm
to a particular medical agency or insurance provider. Firms on a before the event
insurance panel will agree to not make a claim against the policy in return for the
work. Because of this complexity in the market we would argue that there should be
no distinction between a referral fee and referral arrangements when regulating this
area. In our view both fees and arrangements should be regulated and transparent.

We have said before, and it bears repeating, that with the imminent introduction of
Alternative Business Structures the definition is particularly important. The market is
likely to become blurred even further with introducer-owned firms or full multidisciplinary practices not needing to pay for such arrangements. The risk is that they
may provide a mechanism for legitimate but less transparent arrangements.

1

Paragraph 2.2, LSB Discussion document on the regulatory treatment of referral fees, referral
arrangements and fee sharing.
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Operation of referral arrangements
Our fundamental concern is that the injured person should have access to the best
possible advice by investigating which solicitor is best for them in their situation.

We continue to remain concerned that the injured person does not always have
freedom to choose a solicitor of his choice nor does he often know the full extent of
the arrangement under which the claim has been referred. We fully concur with the
LSB’s observations that consumers should not be deterred from shopping around and
that referral arrangements should not prevent consumer choice. We do not, however,
agree with the conclusion reached that there is no evidence of consumer choice being
undermined by referral arrangements.

We wrote to more than 4,500 members in August 2010 asking for evidence of how
legal expense insurers deal with consumers’ requests for freedom to choose their own
lawyer under a policy. The response from our solicitor members not on before the
event insurance panels indicated that BTE insurer’s refusal to allow complete freedom
of choice was consistent2.

Transparency and disclosure to consumers
APIL wholeheartedly agrees that there should be full transparency around referral
arrangements to the client. It is suggested in the LSB paper that the legal service
provider should disclose:
• Whom the referral fee (our emphasis) is paid to and for what services
• The value of the referral fee in pounds
• Consumers right to shop around for alternative legal services provider
We raised earlier in this paper the complexity and difficulty in defining referral of work
just by reference to a fee. We therefore believe that the guidance given above is not
2

Appendix A
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broad enough and should encompass all type of referral arrangement. We would
suggest amending the wording to read:
•

Whom the referral arrangement is with and for what services

•

The nature of the referral agreement, for example, the value of referral fee in
pounds or agreement between the referrer and the legal service provider, such
as whether there is an agreement, not to make a claim against a policy in the
event that the claim is unsuccessful or to restrict choice of expert or future
conduct of the case

•

Consumers right to shop around for an alternative legal services provider

We also remain concerned that the emphasis remains firmly with lawyers to police
these activities3. If arrangements are to be transparent they should be described and
disclosed at all stages of the transaction, that way consumers will know exactly how
their claim is being handled throughout. We do not believe that this will add any
additional administrative cost to a case.

Transparency and disclosure in the market
We have real concerns about the proposal to collate and publish agreements between
introducers and lawyers. Whilst we acknowledge that it would be transparent, these
contracts are likely to be commercially sensitive. Transparency is about the need for
the client to understand the relationships and agreements between the referrer and
the solicitor not around transparency in the market. We cannot think of any other
examples of where businesses have to publish their business arrangements on a
website. We believe that there may well be competition law issues here that need
consideration, but these are outside our expertise. On this basis we do not believe that
this is a viable option. However, one solution may be for the legal expense provider to
provide the client with a copy of the relevant arrangement.

3

Paragraph 1.19 LSB Discussion document on the regulatory treatment of referral fees, referral
arrangements and fee sharing
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Delivering active regulation
Active regulation is an essential part of ensuring transparency and consumer
confidence in the market. There is merit in enhancing visibility of the action being
taken by regulators to ensure compliance through a clear strategy for dealing with
this.

We have already said that we have concerns about business agreements being
published, therefore we do not believe that this should form part of the compliance
strategy. What would be more effective is surveying consumers to find out what
information has been given to them and if the information provided was clear. This
would provide stronger evidence of the success of the regulation.

Low levels of compliance by introducers with their solicitors about contractual
arrangements are of concern4. Current rules require solicitors to ‘police’ compliance
because of the rules that currently govern them. However, we have said earlier in this
paper that there needs to be greater parity between the regulation of solicitors and
referrers. We believe that this is something the LSB should seek to achieve through
partnership with regulators.

We agree that where there is evidence of low compliance, targets should be
introduced to tackle this, it is through this pro-active management that consumers will
develop confidence in the market.

4

Paragraph 8.11
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