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The Association ofPersonalInjury Lawyers (APIL)was form ed by claim ant lawyers with a
view to representing the interests ofpersonalinjury victim s. The association is dedicated
to cam paigning for im provem ents in the law to enable injured people to gain fullaccess
to justice, and prom ote their interests in allrelevant politicalissues. O ur m em bers
com prise principally practitioners who specialise in personalinjury litigation and whose
interests are predom inantly on behalfofinjured claim ants. APIL currently has
approxim ately 4,500 m em bers in the U K and abroad who represent hundreds of
thousands ofinjured people a year.

The aim s ofthe Association ofPersonalInjury Lawyers (APIL)are:

•

to prom ote fulland just com pensation for alltypes ofpersonalinjury;

•

to prom ote and develop expertise in the practice ofpersonalinjury law;

•

to prom ote wider redress for personalinjury in the legalsystem ;

•

to cam paign for im provem ents in personalinjury law;

•

to prom ote safety and alert the public to hazards wherever they arise; and

•

to provide a com m unication network for m em bers.

APIL’s executive com m ittee would like to acknowledge the assistance ofthe following
m em bers in preparing this response:
KarlTonks – APIL Vice President;
Cenric Clem ent-Evans - APIL Executive Com m ittee M em ber;
N igelTom kins – APIL Executive Com m ittee M em ber; and
M ark Turnbull– APIL Executive Com m ittee M em ber.
Any enquiries in respect ofthis response should be addressed, in the first instance, to:
Katherine Elliott, LegalPolicy O fficer
APIL
U nit 3, Alder Court, Rennie H ogg Road, N ottingham N G 2 1RX
Tel: 0115 958 0585; Fax: 0115 958 0885 E-m ail: Katherine.elliott@ apil.org.uk
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Introduction
APIL provided input into the health and safety review conducted by Lord Young of
G raffham in 2010, which culm inated in the publication ofthe report, Common Sense
Common Safety. In this response we reiterate som e ofour com m ents m ade there

regarding health and safety regulations as wellas providing specific answers to the
questions asked in the Lofstedt Review.

Executive Sum m ary
APIL welcom es the opportunity to respond to the Departm ent for Work and Pensions’
(DWP’s)consultation regarding the review ofhealth and safety legislation.

•

H ealth and safety regulations form a largely successfuloverallfram ework that
provide protection from needless injury and should not be changed. The key is to
ensure that regulations are applied accurately and with com m on sense.

•

The Com pensation Recovery U nit (CRU )statistics published for 2010/20111 provide
clear evidence that H SE regulatory activity works and prevents accidents.

Injuries suffered at work in England have decreased over the last five years,
m ajor injuries dram atically so. H ealth and safety regulation has clearly helped
to achieve this success.
•

Valuable lessons can be learned from previous ineffective and lacklustre regulation
prior to introduction ofthe generaland com prehensive regulation that we see
today. We do not believe there are any particular health and safety regulations

which need to be sim plified. Regulations driven directly by a European
Directive, such as the Work at H eight Regulations 2005 and Work at H eight
(Am endm ent)Regulations 2007, show a good exam ple ofworkplace
regulations that are clear, com prehensive and that prevent needless injury.

1

Departm ent for Work and Pensions Com pensation Recovery U nit Perform ance Statistics 2010/2011,
http://www.dwp.gov.uk/other-specialists/com pensation-recovery-unit/perform ance-andstatistics/perform ance-statistics/
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•

Repealing the am endm ent regulations and reissuing one regulation willprovide
the clarity and consistency that is needed and, therefore, would provide no need
for the abolition ofany regulations.

•

We are not aware ofany evidence which would support the suggestion that
there are any particular health and safety regulations that have created
significant additionalburdens on businesses but that have had a lim ited
im pact on health and safety. It is m ore beneficialand cost effective for
com panies to ensure that accidents in the work place are prevented in the first
place, thus protecting workers and saving businesses the cost ofpotential
claim s.

•

The concept of‘reasonably practicable’ is at the core ofthe m anagem ent ofhealth
and safety. It is im portant to rem em ber that it pre-dates any European input into
our law by m any decades.

•

There is repeated evidence ofcases that go to appealbecause ofa lack of
understanding ofhealth and safety law and, for exam ple, the im portance ofrisk
assessm ent. The reality is that a certain perception ofhealth and safety regulation
has been created by various sources, including the m edia.

•

APIL believes that health and safety law does suitably place responsibility in an
appropriate way on those that create risk and is com m itted to playing its part
with G overnm ent and other parties to increase public awareness ofthe
difference between an accident and negligence, and increasing awareness of
the need to take personalresponsibility for oneselfand others.

Consultation Q uestions

As our rem it only extends to personalinjury cases, we have only answered those
questions which relate to this field.

Q . 1.

A re there any particular health and safety regulations (or A CoPs)that have

significantly im proved health and safety and should not be changed?
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Although som e health and safety regulations, such as those on work at height and
m anualhandling, could easily be said to have significantly im proved health and safety,
in our view, none should be changed as they form a largely successfuloverall
fram ework. H ealth and safety laws provide protection from needless injury. They also
help to ensure redress and rehabilitation for injured people, which in turn lim its the
callon the state to provide care and benefits. Any assault on health and safety as a
way ofcurtailing what is perceived to be too m uch regulation is aim ing at the wrong
target. The key is to ensure that regulations are applied accurately and with com m on
sense.

The CRU has recently published its up-to-date statistics for 2010/20112 which includes
the num ber ofem ployers liability cases registered to the CRU . The CRU statistics show
very clearly that the num ber ofem ployer liability cases reported them has declined in the
last ten years. In 2010/2011 the num ber ofcases registered sits at 81,470, which is a

decrease year-on-year from 87,198 registered in 2007/2008. There is clear evidence
that H SE regulatory activity works and prevents accidents. Furtherm ore, when you
look at the H SE’s statistics ofoccupationalillhealth, safety and enforcem ent for
injuries in England, as published on their website3, it is clear to see that the num ber of
fatalinjuries; m ajor injuries; and over-3-day injuries has fallen since 2005/2006.
Injuries suffered at work in England have decreased over the last five years, m ajor
injuries dram atically so. H ealth and safety regulation has clearly helped to achieve this
success.

Latest CRU figures for num ber ofclaim s m ade between 1 Apriland 31 M arch in each
respective year
2

Departm ent for Work and Pensions Com pensation Recovery U nit Perform ance Statistics 2010/2011,
http://www.dwp.gov.uk/other-specialists/com pensation-recovery-unit/perform ance-andstatistics/perform ance-statistics/
3
H ealth and Safety Executive, Injuries to Em ployees by country, governm ent office region, county and
localauthority, as reported to enforcing authorities 2005/6 to 2009/10
http://www.hse.gov.uk/statistics/regions/reginj.xls
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Y ear

Em ployer liability

2000 / 2001

219 183

2001 / 2002

170 554

2002 / 2003

183 342

2003 / 2004

291,210

2004 / 2005

253,502

2005 /2006

118,692

2006/2007

98,478

2007/2008

87,198

2008/2009

86,957

2009/2010

78,744

2010/2011

81,470

During 2009/10, the H SE reports that:

•

1.3 m illion people who worked during the year were suffering from an illness

(long standing as wellas new cases)they believed was caused or m ade worse
by their current or past work. 555 000 ofthese were new cases.
•

121, 430 other injuries to em ployees were reported under RIDDO R, a rate of
473 per 100, 000 em ployees.

•

233, 000 reportable injuries occurred, according to the Labour Force Survey, a
rate of840 per 100, 000 workers.

Put into perspective, this m eant that 28.5 m illion working days were lost overall(1.2
days per worker). 23.4 m illion due to work-related illhealth and 5.1 m illion due to
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workplace injury4. The num bers reported here are lower than those reported in the
2008/09 report, and in previous years. This proves that regulation in the workplace
prevents needless injury.

The H SE has also reported a consistent downward trend in the num ber offatalinjuries
to workers:

Y ear

N um b er of fatalinjuries

2003 / 2004

236

2004 / 2005

223

2005 /2006

217

2006/2007

247

2007/2008

233

2008/2009

179

2009/2010

152

2010/2011

147 (as reported at June 2011)

Further evidence ofthe im portance ofthese regulations is shown in the case ofD avies v
H ealth and Safety Executive at paragraph 245

Firstthe Actis regulatory and its purpose is to protectthe health and safety ofthose
affected by the activities referred to in sections 2 to 6. The need forsuch regulation is
amply demonstrated by the statistics w ith w hich w e have been supplied. These show
thatfatal injuries reported to the U .K. enforcing authorities by industry are running at
an average ofabout700 a yearand non-fatal majorinjuries atnearly 200,000 a year.
Follow ing a survey in 1995/6 the O ffice ofStatistics putthe financial costs ofaccidents

4

The H ealth and Safety Executive Statistics 2009/10,
http://www.hse.gov.uk/statistics/overall/hssh0910.pdf
5
D avid Janw ay D avies v H ealth and Safety Executive,[2002]EWCA Crim 2949, paragraph 24.
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atw ork in the U .K. atbetw een £14.5 and £18.1 billion. The Act’s purpose is therefore
both social and economic.

Paragraph 25 goes on to say

The reversal ofthe burden ofprooftakes into accountthe factthatduty holders are
persons w ho have chosen to engage in w ork orcommercial activity (probably forgain)
and are in charge ofit. They are nottherefore unengaged ordisinterested members of
the public and in choosing to operate in a regulated sphere ofactivity they mustbe
taken to have accepted the regulatory controls thatgo w ith it. This regulatory regime
imposes a continuing duty to ensure a state ofaffairs,a safety standard. W here the
enforcing authority can show thatthis has notbeen achieved itis notunjustifiable or
unfairto ask the duty holderw ho has eithercreated oris in control ofthe risk to show
thatitw as notreasonably practicable forhim to have done more than he did to
preventoravoid it.

Valuable lessons can be learned from previous ineffective and lacklustre regulation prior
to introduction ofthe generaland com prehensive regulation that we see today. Watering
down the rules which help ensure workers’ safety willonly expose them to risk offurther
harm . The best way to cut costs is to cut the negligence which causes needless injury in
the first place. Ifa com pany currently finds itselfspending lots oftim e and m oney
subm itting RIDDO R reports, then clearly that business m ay have serious health and safety
issues which need to be addressed.

Allhealth and safety regulations have significantly im proved health and safety in the work
place, and that this is further proven by the published statistics, and should not be
changed or rem oved.
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Q . 2.

A re there any particular health and safety regulations (or A CoPs)w hich need

to be sim plified?

N o, we do not believe there are any particular health and safety regulations which
need to be sim plified. A key exam ple ofhow recent regulation has worked wellin the
workplace is the Work at H eight Regulations 2005 and Work at H eight (Am endm ent)
Regulations 2007. These regulations are stillfairly new to industry, and yet the
num ber ofthese types ofaccidents has reduced significantly in that tim e6. These
regulations were driven directly by a European Directive and show a good exam ple of
workplace regulations that are clear, com prehensive and that prevent needless injury.

Reducing regulation and the scrutiny ofincidents risks the repetition ofaccidents. These
regulations provide additionalconfirm ation that regulation, when drafted welland
concisely written can prove effective in preventing accidents in the workplace.

Q . 3.

A re there any particular health and safety regulations (or A CoPs)w hich

w ould be helpfulto m erge together and w hy?

The list ofStatutory Instrum ents and ACoPs listed in Annex A is relatively long and there is
clear evidence ofrepetition where am endm ents to the originalregulations have been
issued. For exam ple:
•

BiocidalProducts Regulations 2001 (S.I. 2001/880);

•

BiocidalProducts (Am endm ent)Regulations 2003 (S.I. 2005/228);

•

BiocidalProducts (Am endm ent)Regulations 2005 (S.I. 2005/2451);

•

BiocidalProducts (Am endm ent)Regulations 2007 (S.I. 2007/293); and

•

BiocidalProducts (Am endm ent)Regulations 2010 (S.I. 2010/745).

6

The Work at H eight Regulations 2005 (as am ended)A BriefG uide,
http://www.hse.gov.uk/pubns/indg401.pdf
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In order to offer clarity and consolidate the list ofregulations, we suggest that the H SE
repeals and reissues the originalRegulations instead ofissuing am endm ents to the
Regulations.

An exam ple ofwhere this has already been done is the Construction (Design and
M anagem ent)Regulations 2007 (S.I. 2007/320). This willensure there is m inim um
confusion.

Q . 4.

A re there any particular health and safety regulations (or A CoPs)that could

be abolished w ithout any negative effect on the health and safety of individuals?

Without the necessary substantive research into the benefits and negative im pact of
individualregulations, we suggest that this would be im possible to prove. As is proven by
the data from the CRU and H SE, health and safety regulations are preventing injuries and
fatalities, showing that allhealth and safety regulations have significantly im proved health
and safety.

As proposed above, in response to question 3, we believe that sim ply repealing the
am endm ent regulations and reissuing one regulation willprovide the clarity and
consistency that is needed and, therefore, would provide no need for the abolition ofany
regulations.

Q . 5.

A re there any particular health and safety regulations that have created

significant additionalb urdens on business but that have had lim ited im pact on
health and safety?

We are not aware ofany evidence which would support the suggestion that there are
any particular health and safety regulations that have created significant additional
burdens on business but that have had lim ited im pact on health and safety. It is m ore
Page 10 of20

beneficialand cost effective for com panies to ensure that accidents in the work place
are prevented in the first place, thus protecting workers and saving businesses the
cost ofpotentialclaim s.

The Im pact Assessm ent published alongside the consultation on proposals to am end
RIDDO R 7 proposed that for each report not subm itted there willbe a cost saving to

businesses of£7.91. The im pact assessm ent predicts there willbe a further saving of
£4.40 for each RIDDO R report not subm itted to the Incident Contact Centre (ICC). This
does not represent any realcost saving when considering the possible adverse effects
this willhave on those injured at work. The im pact assessm ent suggested that the
form currently takes 30 m inutes to com plete and subm it, which includes ten m inutes
to fillin an electronic form or to telephone the ICC, ten m inutes to prepare the contact
and ten m inutes to record the businesses own notes afterwards8. The form itself,
therefore, only takes ten m inutes to com plete which suggests that it is not particularly
difficult.

We reiterate the tim e and cost to a business ofadhering to regulation provides no
burden when considering what it could be preventing.

Businesses are further driven to prevent injury in the workplace by the econom ics of
em ployer’s liability com pulsory insurance. Ifem ployers were granted the com petitive
advantage in a particular m arket by ignoring health and safety, then health and safety
practice would be driven down to the lowest com m on denom inator which would be
to the detrim ent ofindividualem ployees and society as a whole. An em ployer’s poor
claim s record m ay well, and should, increase the cost ofthe insurance prem ium as we
see in road traffic insurance prem ium s. This encourages and rewards good behaviour
7
A Consultation Docum ent on Proposed Am endm ent to the Reporting ofInjuries, Diseases and
Dangerous O ccurences Regulations 1995 (RIDDO R), H ealth and Safety Executive, Im pact Assessm ent
Page 8 Paragraph 13.
8
A Consultation Docum ent on Proposed Am endm ent to the Reporting ofInjuries, Diseases and
Dangerous O ccurences Regulations 1995 (RIDDO R), H ealth and Safety Executive, Im pact Assessm ent
Page 8 Paragraph 13.
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in health and safety, and equally punishes the poor behaviour ofbusinesses not
adhering to the regulations and allowing workplace injuries to continue.

Q . 6.

To w hat extent does the concept of ‘reasonably practicable’help m anage the

burden of health and safety regulation?

The concept of‘reasonably practicable’ is at the core ofthe m anagem ent ofhealth and
safety. It is im portant to rem em ber that it pre-dates any European input into our law by
m any decades. In M orris v H artlepool Steam N avigation9, Lord Reid set out the
considerations involved when an em ployer carries out what is today described as a risk
assessm ent. That task now has to be undertaken in relation to allaspects ofthe
em ployer’s activities as required by Regulation 3 ofthe M anagem ent ofH ealth and Safety
at Work Regulations 1999 Article 3(a)ofthe Fram ework Directive,

Itis the duty ofthe employerin considering w hethersome precaution should be taken
againsta foreseeable risk,to w eigh,on the one hand the magnitude ofthe risk,the
likelihood ofan accidentoccurring and the possible seriousness ofthe consequences if
an accidentdoes happen,and on the otherhand the difficulty and expense and any
otherdisadvantage oftaking the precaution.

In Edw ards v N ational Coal Board10, Lord Asquith said,

Reasonably practicable is a narrow erterm than physically possible,and seems to me
to imply thata computation mustbe made by the ow nerin w hich the quantum ofrisk
is placed on one scale and the sacrifice involved in the measures necessary foraverting
the risk (w hetherin money,time ortrouble)is placed in the other,and that,is itbe
show n thatthere is a gross disproportion betw een them – the risk being insignificantin
relation to the sacrifice – the defendants discharge the onus on them.

9

M orris v H artlepool Steam N avigation [1956]AC 522.
Edw ards v N ational Coal Board [1949]1 KB 704 CA.

10
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O n a proper analysis, the test is that reasonable practicability m eans that a precaution
need not be taken ifthe tim e, effort and expense oftaking it in relation to the risk averted
is grossly disproportionate.

The key to a proper understanding ofhealth and safety legislation, which is designed to
protect people from needless injury, and ofthe civiljustice system , which is designed to
provide redress when things go wrong, is education.

APIL are dedicated to cam paigning for the prevention ofneedless injury. It is essential
that em ployers are educated to reduce injury in the work place. We agree with Better
Regulation Task Force when it said that

Itw ould be more beneficial to educate people to understand thatcompensation is
minimal in mostcases and to educate those litigated againstthatthe bestw ay to
avoid litigation is to be aw are ofthe risks and to have taken costeffective measures
to manage them. 11

In the case ofRobb v Salamis12, Lord Rodger at paragraph 52 states

Itis trite thatan employer“mustalw ays have in mind,notonly the careful man,
butalso the man w ho is inattentive to such a degree as can normally be expected”
and thatthe circumstances w hich can reasonably be expected by an employer
“include a greatdeal more than the staid,prudent,w ell-regulated conductofmen
diligently attentive to theirw ork”:Smith (formerly W estw ood)v N ational Coal
Board [1967]1 W LR 871 ,873,perLord Reid and Lyon v D on Brothers,Buist& Co
1944 JC 1 ,5 perLord Justice G eneral N ormand.

11
12

‘Better Routes to Redress’, published by the Better Regulation Task Force, M ay 2004, p17
Robb v Salamis Limited [2006]U KH L 56.
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The primary purpose ofthe relevantregulations is notto give a ground ofaction to
employees w ho are injured in some particularw ay butto ensure thatemployers
take the necessary steps to preventforeseeable harm coming to theiremployees in
the firstplace.

G uidance is also given from the H SE on m anaging the burden ofregulation through
their attem pts to dispelthe various m yths through inform ation provided on its
website.

Q . 7.

A re there any exam ples w here health and safety regulations have led to

unreasonable outcom es,or to inapp rop riate litigation and com pensation?

A m ajor factor in this has to be the proper controland accreditation ofhealth and
safety advisers. While there are undoubtedly m any well-experienced, well-qualified
advisers helping businesses understand how to dealwith health and safety
regulations, there is no realway for em ployers to judge the knowledge or experience
ofa potentialadviser. APIL is com m itted to providing the public with clarity about the
quality oflegalservices through a robust accreditation schem e. It is equally im portant
that those com panies and localauthorities who are relying on others to provide them
with accurate health and safety advice are able to rely on a sim ilar system of
accreditation, supported by the continuing professionaldevelopm ent ofhealth and
safety advisers.

This could certainly help to address concerns about bureaucracy and inconsistency in
the interpretation ofhealth and safety law. There is repeated evidence ofcases that go
to appealbecause ofa lack ofunderstanding ofhealth and safety law and, for exam ple,
the im portance ofrisk assessm ent. In the case ofAllison v London U nderground13 Lady
Justice Sm ith stated,

13

Allison v London U nderground Ltd [2008]EWCA Civ 71, paragraphs 58 and 59.
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Judge Cow ell recognised thatthere w as a connection betw een risk assessmentand
adequacy oftraining butthoughtthat,once he had decided thatthe training had been
‘adequate in all the circumstances’he did notneed to decide w hetherthe risk
assessmenthad been ‘sufficientand suitable’. W ith respectto the judge,Ithink he put
the cartbefore the horse. Risk assessments are meantto be an exercise by w hich an
employerexamines and evaluates all the risks entailed in his operations and takes
steps to remove orminimise those risks. They should be a blueprintforaction.

Ido notthink thatJudge Cow ell w as alone in underestimating the importance ofrisk
assessment. Itseems to me thatinsufficientjudicial attention has been given to risk
assessments in the years since the duty to conductthem w as firstintroduced. Ithink
this is because judges recognise thata failure to carry outa sufficientand suitable risk
assessmentis neverthe directcause ofan injury. The inadequacy ofa risk assessment
can only everbe an indirectcause. U nderstandably judicial decisions have tended to
focus on the breach ofduty w hich has lead directly to the injury.

Society’s perception ofhealth and safety regulation was further proven recently by the
closure of‘M urray M ount’ by the Lawn Tennis Association (LTA)and AllEngland Lawn
Tennis and Croquet Club (AELTC), which was criticised by the H SE14. The reality is that a
certain perception ofhealth and safety regulation has been created by various sources,
including the m edia.

The statistics, as published by the H SE and CRU , prove that these regulations protect
em ployees in the workplace and prevent accidents and fatalities. We have a system of
redress based upon the ‘polluter pays’ principle where com pensation is paid to place the
injured person in the position they would have been had the incident not occurred.
Com pensation is not paid unless negligence or breach ofstatutory duty is proven.

14
H SE responds to LTA / AELTC decision to ban spectators from M urray M ount 'on health and safety
grounds', http://www.hse.gov.uk/press/record/2011/ltaaeltc210611.htm #?eban=rss-putting-therecord-straight

Page 15 of20

Dam ages are not paid out autom atically. We do not believe that there is any evidence to
suggest inappropriate com pensation exists or that unm eritorious claim s are pursued.

Q . 8.

A re there any lessons that can be learned from the w ay the other EU countries

have approached the regulation of health and safety,in term s of (a)their overall
approach and (b)regulating for particular risks or hazards? and

Q . 9.

Can you p rovide evidence that the requirem ents of EU D irectives have or

have not been unnecessarily enhanced (‘gold-plated’)w hen incorporated into U K
health and safety regulation?

The H ealth and Safety at Work etc Act 1974 took effect from 1 O ctober 1974. Its stated
objective was

to make furtherprovision forsecuring the health,safety and w elfare ofpersons atw ork
...

The objective ofthe EU Fram ework Directive on health and safety15 was to adopt

minimum requirements forencouraging improvements,especially in the w orking
environment,to guarantee a betterlevel ofprotection ofthe safety and health of
w orkers.

The overallaim , therefore, for m any years has been to im prove the protection of
em ployees'health and safety. Baroness H ale stated in Fytche v W incanton Logistics Plc16

N otsurprisingly,the overall strategy w as thatprevention is betterthan cure.

15
CouncilDirective 89/391/EEC of12 June 1989 on the introduction ofm easures to encourage
im provem ents in the safety and health ofworkers at work.
16
Fytche v W incanton Logistics Plc [2004]U KH L 31 at 58.
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It is clear that this approach has worked well. Between 1974 and 2007, the num ber offatal
injuries to em ployees fellby 73 per cent; the num ber ofreported non-fatalinjuries fellby
70 per cent. Between 1974 and 2007, the rate ofinjuries per 100,000 em ployees fellby 76
per cent17.

In the case ofRobb v Salamis18 , at paragraph 14, Lord H ope ofCraighead states

Itis necessary,w hen construing those regulations,to have regard also to the provisions
ofthe Framew ork D irective and the W ork EquipmentD irective thatthe W ork
EquipmentRegulations w ere designed to implement. The rule is thatthe domestic
courtmustseek to interpretnational law to achieve the same resultas is intended by
the relevantprovision ofEU law ,w here itis reasonably possible to do so:Pickstone v
Freemans plc [1989]AC 66 ;Litsterv Forth D ry D ock & Engineering Co 1989 SC (H L)96 ,
105,perLord O liverofAylmerton. Article 1 ofthe Framew ork D irective provides:
“1. The objectofthis D irective is to introduce measures to encourage improvements in
the safety and health ofw orkers atw ork.
…
3. This D irective shall be w ithoutprejudice to existing orfuture national and
Community provisions w hich are more favourable to protection ofthe safety and
health ofw orkers atw ork.

Article 5 provides:
1. The employershall have a duty to ensure the safety and health ofw orkers in every
aspectrelated to the w ork.
…
3. The w orkers'obligations in the field ofsafety and health atw ork shall notaffectthe
principle ofthe responsibility ofthe employer.

17

http://www.publications.parliam ent.uk/pa/ld200708/ldhansrd/text/807040001.htm #08070478000003
18
Robb v Salamis Limited [2006]U KH L 56.
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4. This D irective shall notrestrictthe option ofM emberStates to provide forthe
exclusion orthe limitation ofemployers'responsibility w here occurrences are due to
unusual and unforeseeable circumstances,beyond the employers'control,orto
exceptional events,the consequences ofw hich could nothave been avoided despite
the exercise ofall due care.

Article 3 ofthe W ork EquipmentD irective sets outthe general obligations ofemployers.
Itprovides:
1. The employershall take the measures necessary to ensure thatthe w ork equipment
made available to w orkers in the undertaking and/orestablishmentis suitable forthe
w ork to be carried outorproperly adapted forthatpurpose and may be used by
w orkers w ithoutimpairmentto theirsafety orhealth.
In selecting the w ork equipmentw hich he proposes to use,the employershall pay
attention to the specific w orking conditions and characteristics and to the hazards
w hich existin the undertaking and/orestablishment,in particularatthe w orkplace,for
the safety and health ofthe w orkers,and/orany additional hazards posed by the use
of[the]w ork equipmentin question.
2. W here itis notpossible fully so to ensure thatw ork equipmentcan be used by
w orkers w ithoutrisk to theirsafety orhealth,the employershall take appropriate
measures to minimize the risks.
Regulation 4 ofthe W ork EquipmentRegulations gives effectto article 3(1)ofthis
D irective. Butthere is no definition in the W ork EquipmentD irective ofthe meaning
thatthe w ord “suitable” is to have forthe purposes ofarticle 3(1)This mustbe borne in
mind w hen the definition ofthis w ord in regulation 4(4)is being considered. So too
mustarticle 1 ofthe Framew ork D irectiveThe dominantpurpose ofall these provisions
is to encourage improvements in the safety and health ofw orkers atw ork. In my
opinion the purpose ofregulation 4(4)is to ensure,notto reduce,the protection
provided forby article 3(1)ofthe W ork EquipmentD irective thatregulation 4(1)w as
designed to implement.

Lord Clyde went on to say
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W hile notexpressing a view upon them Iam conscious thatthe general purpose ofthe
directives has been to encourage improvements to the existing levels ofprotection for
the health and safety ofw orkers. W hile they seek to lay dow n minimum standards it
mightbe expected thatthey may notnecessarily be looking to preserve standards
w hich have existed atcommon law in relation to the employer's liability in reparation
to his employees and w hich may now be too low forcurrentrequirements forsafety.
The degree offoresightand the definition ofthe level ofrisk may remain matters for
future consideration in the general developmentofthe law in this area tow ards the
greatersafety ofthe w orkplace and the consequently higherlevels ofobligation on the
employer.

These cases provide am ple evidence that there is a m ethodicalEU approach to health and
safety legislation which has protected the lives ofem ployees since its introduction in 1989
after the H ealth and Safety at Work Act 1974.

Q . 10. D oes health and safety law suitably place responsibility in an appropriate
w ay on those that create risk? If not,w hat changes w ould be required?

APIL believes that health and safety law does suitably place responsibility in an
appropriate way on those that create risk. In 1937, with the decision in the H ouse of
Lords in W ilson and Clyde Coal Company Limited v English 19 the m odern duty ofcare
owed by an em ployer to an em ployee was established. In sum m ary, an em ployer was
deem ed to owe a duty ofcare to his em ployees, which was personalto the em ployer
and was not capable ofbeing discharged m erely by delegating its perform ance to
another com petent person. This duty included the provision ofa safe place ofwork, a
safe system ofwork, the provision ofcom petent staffand proper equipm ent. That has
not been changed by European law.

19

W ilson and Clyde Coal Company Limited v English [1937]3 AER 628.
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APIL is com m itted to playing its part with G overnm ent and other parties to increase
public awareness ofthe difference between an accident and negligence, and
increasing awareness ofthe need to take personalresponsibility for oneselfand
others. To this end, we have:
•

developed an AccidentorN egligence? H andbook;

•

developed a series offactsheets to explain the legalprocess to injured people;

•

begun work with a consum er advisory group to help us develop our
educationalm essages and inform ation to the public; and

•

run a num ber ofconsum er initiatives to advise people about how to avoid
needless injury.

In helping to generate a well-inform ed public and a ‘com m on sense culture’, the
G overnm ent willhelp to protect its citizens and give individuals the confidence to
m ake sensible, everyday judgem ents about risk. It willalso help to foster the
developm ent ofincreased personalresponsibility while continuing to provide access
to justice for those injured through negligence.
- Ends -
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