MINUTES OF SOUTH OF ENGLAND AREA GROUP MEETING 05 OCTOBER 2010 AT HILTON HOTEL
Muiris Lyons president of APIL kindly came along to give a talk.  Unfortunately Jonathan Wheeler was unable to attend because of car travel.

There were 15 attendees altogether.

The talk majored on the Jackson and Young Reports.

Recap On Jackson

Sir Rupert Jackson sees the costs of civil litigation as being too high.

He put forward a series of proposals to address this problem indicating that this was an all or nothing report, i.e. all of the proposals would be implemented or none at all so it could not be a piecemeal basis.

APIL was largely disappointed with the outcome.

They had spent a lot of time campaigning on behalf of accident victims and we all feel that Jackson has not addressed these.

At a meeting in Birmingham the focus was heavily on Personal Injury.

Jackson initially seemed fairly sympathetic and indicated that there was a possibility that PI and Clinical Negligence could opt out but his final report clearly stated otherwise and indeed many of the recommendations targeted PI.

The chief points were:-

· There should be access to justice for Defendants too.
· Claimants should be made to have a stake in the system.
· Shifting the liability to unsuccessful Defendants was unfair.
· An end to the No Win No Fee/No Cost regime.
· End of recoverability of success fees and premiums.
· In other words a return to the pre April 2000 CFA Regulations and a 25% cap on success fees as against past damages.
· Increase in General Damages by 10%.  Jackson seems to think that most Claimants in this scenario would not be any worse of at all.  The reality of the situation is that those with significant injuries would actually be significantly worse of.  Muiris’s Firm, Stewarts carried out some research and stated that in the case of a 28 year old paraplegic he would actually be £245,000.00 worse off.
· One way costs shifting.  Idea being that if Claimants losing cases do not have to pay Defendant’s costs there would be no need for After The Event Insurance Premiums.  

But in bigger cases in particular there would be heavy investment in relation to disbursements and who would pick that up?  In other words there would be a double whammy.

· Abolition of the Indemnity Principle.  There seems to be widespread support for that. This proposal is rather uncontroversial.

· Banning referral fees.  
· Possible introduction of contingency fees but that coupled with independent advice which would seem to make it unworkable.

· Enhanced Part 36 Provisions which could result in a possible 10% uplift on Damages which we would welcome.

· No change to the Small Claims Court limit but only if rest of proposals are implemented.  There seems to be a threat that if they are not implemented then the Small Claims Court limit would go up.

· Fixed costs in the Fast Track – a matrix has already been introduced.

· Getting rid of the advisory committee on costs.

· Instead a Judge’s Costs Counsel.
· Software (like colossus) for Damages up to £10,000.00.

· Costs budgeting justification and applications.  Jackson is very keen on early management of costs.

A Clinical Negligence Pilot Scheme has been proposed.

However the Masters do not like it.

They are under resourced and say that a further Master would be required to implement this and given the likely cuts to the Ministry of Justice budget this is unlikely to happen.

Possible changes to Protocols?
Review of hourly rates – they are not likely to go up!

Muiris helpfully gave us a whose who guide to the MOJ.

Henry Bellingham who was the shadow Justice Minister has now been moved to another department.  Frustratingly all of the work that we put in, in lobbying him seems to have been wasted now.

The Minister responsible is now Jonathan Djanogly.  There were some signs that he was sympathetic although he is an ex-city of London Lawyer so in reality it probably does not have a lot of empathy with Claimant PI Lawyers.

In terms of who is for and against the Jackson proposals the Civil Justice Counsel were keen but they are likely to go now.

The Master of the Rolls and Senior Judiciary seem to be enthusiastic.

However in terms of the Ministry of Justice Civil Servants they are not keen on it and we do have some allies there!

The economic impact of the reforms will have to be considered.  It seems as though there is not enough data at the moment and further reports will be published.

Also some of the changes will actually require primary legislation.

We would have to question as to whether there is really parliamentary time to push these reforms through.

Some of the reforms can be put through by way of statutory instruments.
Others can be made by simply changing the CPR.  One example of this is a change to the Clinical Negligence Protocol which will now afford Defendants 4 months to respond to a Letter of Claim and there is also a mandatory requirement that a Letter of Claim is sent to the NHSLA.

Muiris says that some DJs are acting in anticipation of the reforms coming in, perhaps in the same way as they did in the lat 1990s before the Woolf reforms came in.

One thing we may have to keep an eye on is a possible change of government as well.

Referral Fees

The general conclusion of the research is that referral fees are here to stay.

It is possible that additional regulation may be implemented but bans are unlikely and probably unworkable.

Looking at other interested parties it is interesting to note that Aviva, the large insurer has commissioned research stating that if the Jackson reforms are implemented they would end up paying more because so many of the claims they deal with are small and the additional General Damages they pay on those claims out weigh the success fees that they save.

We also have to consider the cuts that are likely to come in.

Undoubtedly the MOJ is going to face cuts and there will probably be cuts to Public Funding.  Clinical Negligence makes up a very small proportion of the Public Funding budget but it may face cuts.

Djanogly – his views of CFAs is that they are ok but the success fees are too high.

However the Jackson report looks at abolition of the success fee and premium.

We await a paper on this which is overdue now.

In terms of what we can do as members, as ever, we need data and individual case studies which would demonstrate that the introduction of these reforms would be fair.

Muiris did make an interesting point that If the reforms were brought in they could be contrary to the disability discrimination legislation.  

Stewarts again did some research of their own which showed that over a 5 month period they actually made a loss on CFA cases, demonstrating that success fees are not out of proportion.

The Young Review

Lord Young was a Cabinet Minister in the Thatcher Government.

It is interesting to note that he is a shareholder in a big Claims Management Company but apparently that does not cause any kind of conflict of interest!

He has been given the post by David Cameron of special advisor with regard to health and safety and the “compensation culture”.  His remit is to look at:-

· Reviewing Health and Safety Laws

· The so called compensation culture

· Referral fees

· Advertising 

· CMCs and whether they should be abolished

· NHS Claims 

There is a view that a lot of what Lord Young is stating is of little substance.  It is interesting to note that the Adam Smith Institute (quite a right wing institute) has been highly critical of Jackson.  They think it would be better to regulate success fees rather than abolish them.
With regard to referral fees one idea put forward is not to ban them as such but to create better openness by publishing the substance of an agreement on a website which could cause problems concerning confidentiality and such like.

Advertising ban?  This could create a problem with independent television companies who are already experiencing financial problems with regard to advertising revenue and if they were to face a further drop in revenue this could cause them difficulties.

Possible alternative might be to tighten up advertising regulations which we would not be against.

Regulating Health & Safety Consultants and ensuring that they are properly qualified.  This would seem to be sensible.

Review of legislation on Health & Safety issues with regard to shops and offices.  Problem with this is that many of the regulations come from the European Union and cannot simply be overturned.

Review of law with regard to volunteers and rescuers and immunity.  However Muiris rightly points out that the law on this is currently very clear and volunteers and rescuers are properly protected by the Common Law.

Crack down on No Win No Fee – possible overlap with Jackson?

Further guidance on what amounts to negligence and what is simply an accident.

APIL have of course produced a booklet in this regard in any event.

Extension of RTA process for Small Claims.  APIL’s view is that we should wait and see but Muiris does point out that if the scheme is extended to employers liability and public liability and we are dealing with cases where liability is admitted early so we are only dealing with quantum issues, in reality are those claims anymore complex from a quantum point of view to their RTA counterparts.

APIL’s Response

We need to set out our own models.

We need to get across the economic impact, for example lower recoverability of benefits through the CRU Scheme/hospital charges/VAT revenue.

We need to look at alternatives rather than simply criticise the current scheme.

Muiris is fairly positive that it is not a forgone conclusion that the Jackson review will be implemented wholesale.  There is a possibility of some compromise for example over success fees.  We may well have to accept lower success fees in certain areas but there are some within APIL who simply oppose Jackson as a matter of principle. 

Clinical Negligence

There is a consultation in relation to clinical negligence.

Something is likely to be imposed.

We do need to come up with some kind of alternative ourselves rather than simply stating that the current system must stay.  There are going to be cuts that are going to hurt everyone and it is simply unrealistic to expect that we are going to be immune from this.

The press are very anti CFAs because of the impact CFAs in defamation proceedings have upon them.

Young sees the costs in NHS Cases as being way too high.

The number of claims against the NHS has gone up but when looked up in the round this is a relatively modest figure.

When one considers that there are 3 million treatments per week and 6,500 claims a year the number of claims does not seem all that high.

However there are going to be cuts within the NHS and these are going to impact upon us.

There will possibly be further changes to the Clinical Negligence protocol.

Proposals are put on APIL website.

One of the changes which would appear to be positive is that the Defendant must in these cases get its own medical evidence and not simply rely on the Clinician’s view.

There is possibly also provision for an intermediate stage Letter of Claim so that we notify the breach of duty to the Defendant at an early stage before investigations with regard to causation and condition and prognosis are set out.

We have to face the possibility that there may be fixed success fees in Clinical Negligence cases.

Possible one way costs shifting?  We have to keep an open mind.

The current Multi Track code which seems to be working fairly well may well be extended.

There may possibly be a streamlined process for low valued Clinical Negligence Claims, such as the one that exists in Wales.  However this could result in under settlement.

In reality the battle is still out there.  We have some sympathy within the Civil Service but individual views and real case studies are needed.

We have to face up to the fact that the claims process is likely to be extended and that there will be fixed costs in the Fast Track.

