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INTRODUCTION 

The cases that I will review today are intended to provide an up-date of recent 

decisions delivered during the course of the last year. 

 

BASICS 

Most cases turn around decisions in road traffic accidents.   It is worth going back to 

basics to consider what are the main issues that should be considered when presenting 

any of your client’s claims in these cases.   Road traffic accidents are often considered 

to be relatively simple and as they are the battery hens of the personal injury world, 

some relatively straightforward investigation can often avoid the hot water, in which 

some have landed outlined in the cases below. 

 

Aside from Highway cases, and I have found none to examine today, and Animal Act 

claims, all are decided on common law principles of negligence.    At the outset of 

any such claim, attention must be focused, on basic principles, such as the Claimant’s 

obligation to prove his or her claim, to establish the facts to support a case where 

there is doubt and it is likely to be settled on balance of probabilities basis. Causal 

connection or causation between the injuries complained of and the incident giving 

rise to the injury has also to be considered at the earliest time.   
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In principle, Police Reports should prove useful; the evidence of bystanders or 

independent witnesses are often very helpful.    Photographs of the locus, and plans 

are all essential to assist the Judge to make a finding in your client’s favour.  The 

evidence should be gathered as quickly as possible of course because there is nothing 

more appealing to a Judge who has a gibbering wreck of a witness in front of him 

than a contemporaneous statement which is signed and dated by that witness perhaps 

a few weeks after the event occurred. 

 

CONTRIBUTORY NEGLIGENCE 

 

The following 3 cases revolve around the Court’s view of contributory negligence; the 

first one is the case of  

 

Hames –v- Ferguson, Wooton and Provident Insurance Plc  [2008] CA.     

 

This case concerns two cars being driven closely together.   They were both travelling 

at excessive speed, and in convoy.   Ferguson rounded a bend and collided with a 

tractor and bailer that was turning into a field.   The car overturned, and a few 

moments later Wooton collided with the underside of Ferguson’s car.   Hames who 

was a back seat passenger in the first car suffered severe head injury.    It was 

common ground that the head injury was caused solely by the first collision. At first 

instance, the Judge found that both drivers’ negligence was the causative of the 

Claimant’s injuries, because the speed and close proximity had distracted the driver of 

the first vehicle to a point where he might have been able to avoided the collision if he 

had not been so distracted.   The insurers of Ferguson, brought the matter before the 

Court of Appeal, but the Court of Appeal agreed, with the Judge at first instance and 

accordingly dismissed the Appeal.     

 

The second case in this section is 

 

Higgins –v- Johnson.   

 

Johnson was riding his motorcycle behind Higgins’ car.  She had behaved somewhat 

erratically, and indecisively, initially indicating that she was going to turn right and 
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then left and then finally she turned right at a yellow box junction into a Rugby 

training ground.  When she carried out that manoeuvre Johnson drove into her front 

offside wing.     

 

Higgins brought the claim alleging Johnson was speeding and that he had attempted a 

dangerous manoeuvre.    Johnson was more seriously injured and counter claimed.      

Judgment was awarded to Johnson the Defendant on a 75/25 basis in his favour.    The 

Court had accepted Johnson’s evidence of Higgins indecisiveness, which was 

supported by an independent witness, he only being found 25% to blame as he had 

been aware of the erratic and indecisive driving before the accident yet still proceeded 

to overtake on a yellow box junction. 

 

The final case in this section is 

 

Robert Smith (by his wife and Litigation Friend Pauline Smith) (Claimant/Part 

20 Defendant) and Michael Finch (Defendant/Part 20 Claimant) 2009 EWHC 53 

(QB).    

 

 This is a case where Mr Finch knocked Mr Smith, a cyclist, off his bicycle.    Mr 

Smith had no memory of the event and Mr Finch was the only witness.   Smith 

alleged that Finch had ridden his motorcycle along the road at excessive speed, failed 

to keep a proper lookout etc.    Finch made a Part 20 claim against Smith for personal 

injury contending that Smith had peddled out of a side road into his path and amongst 

other allegations, Smith had sustained is injuries wholly or partly because he had not 

been wearing a helmet which was contributory negligence on Mr Smith’s part. 

 

The Judge found in Mr Smith’s favour as he did not accept Mr Finch’s evidence.    

The Judge then dealt with the contributory negligence aspect of Finch’s Part 20 claim.    

The issue was whether by failing to wear a cycling helmet Mr Smith had exposed 

himself to greater risk of injury than would have been the case if he had worn a 

helmet.    Finch brought no medical evidence to show that Mr Smith would have 

sustained a more serious injury had he been wearing a cycling helmet, and therefore 

failed to discharge any burden proving contributory negligence.    On the balance of 

probabilities however the Judge decided that because of the limited protection 
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afforded by cycling helmets (a collision at 12 miles per hour or less and a fall of 

around a metre is the BSI standard) that as Mr Smith hit the ground at a speed greater 

than 12 miles per hour wearing a helmet would have made no difference to his 

injuries moreover, given the lozenge shape of most modern cycling helmets, and the 

location of the impact on the back of Mr Smith’s head, then the helmet would 

probably not have prevented his injuries.  

 

CONVOYS    

 

I have already referred to the case of Hames, which could be described as being a 

convoy case, but there are two other cases revolving around convoys that have been 

decided within the last year.   

 

Sharp V Ministry of Defence [2007] EWCA Civ 1223   

 

The Claimant was a driver in the Royal Engineers, and was seriously injured, when 

the vehicle at the front of an 8-vehicle convoy stopped suddenly.    Mr Sharp’s vehicle 

collided with the steel girders protruding from the rear of the sixth vehicle and 

although the Judge at first instant found the fifth and sixth vehicles had been driving 

too close to the vehicle in front the more obvious cause of the collision was that Mr 

Sharp had failed to stop.    

 

The Court of Appeal found that whilst it might be negligent to drive so close to the 

vehicle in front if an emergency stop was required if the vehicle halted suddenly, 

provided there was no collision, there would be no damage and therefore no 

actionable negligence.    In this instance, the fifth and sixth vehicles managed to stop 

in time, as did the eighth vehicle without collisions occurring to any.     Sharp 

therefore was driving far too close to the vehicles in front, for he collided with it and 

was in effect the author of his own misfortune. 

 

Lindesey –v- Lamb and Catner [Part 20 Defendant] [2008] EWCA.     

 

This is a multiple pile up claim where a vehicle in a long line of traffic developed a 

puncture.   The Claimant was driving a scooter and travelling between Lamb who was 
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driving a lorry and Tapner, who was driving a taxi.    Tapner braked suddenly to avoid 

colliding with the vehicle in front of him.   Lamb had braked and swerved, but his 

vehicle hit Lindsey’s scooter and Tampner.    Lindsey’s scooter burst into flames and 

he was badly injured.     

 

Lamb brought Part 20 proceedings against Tapner on the basis that he was partly 

responsible for the accident although Tapner’s evidence was that he had been 

travelling two or three car lengths from the car in front of him.    The Trial Judge 

found that Lamb had been driving too close to Tapner and had failed to observe Mr 

Lindesey.   Lamb’s Part 20 claim was dismissed on the basis that he failed to establish 

causation as the accident would still have happened even if Tapner had avoided 

hitting the vehicle in front.     Lamb, the driver of the lorry appealed submitting that 

there had been sufficient space for Tapner on taxi to stop without emergency braking 

and that had he kept a proper lookout he would not have created an emergency 

situation behind him. 

 

The Appeal against the first instance dismissal of the pt20 claim was dismissed.    

On appeal it was submitted that if Tapner in the taxi, had managed to stop without 

hitting the car in front of him, he would have stopped a little further back, which 

would have left even less room for Lamb in the lorry to stop.   The only way that 

Lamb could hope to show causation against Tapner was by showing that his 

negligence consisted not merely of failing to stop before hitting the vehicle in front 

but in performing an emergency stop when it was not necessary, putting the vehicle 

behind him in difficulty.     This was not put the Trial Judge, and there was no 

evidence on Appeal, to support the proposition.   Lamb’s Appeal was an attempt to 

present a different factual basis from that which was advanced at Trial and the Trial 

Judge could not be criticized for is findings, which were justified in the evidence and 

arguments, put before him.     

 

Hughes –v- Guys Motors Limited [2007] EWHC 2528.    

 

The Claimant in this particular case was driving on a motorway again in heavy traffic, 

in the middle lane when his engine cut out and his car came to a halt on the nearside 

lane by a slip road.  The Defendant struck his car and he suffered serious injuries.   
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The Defendant alleged contributory negligence through Hughes failure to coast his 

car on to the hard shoulder and then leave the car in a position and take himself to a 

place of safety.    The Judge found in the Claimant’s favour dismissing the allegations 

of negligence against him, for it had been clear, that the Claimant had been aiming to 

reach the hard shoulder which would have been difficult owing to the heavy traffic, 

and even had he tried to leave his car, it would have been likely that there would have 

been a fatal accident and therefore remaining in the car was not unreasonable. 

 

BUSES 

 

The following cases are two bus cases.    

 

Ahanonuv v South East London and Kent Bus Company Limited [2008] EWCA.   

The driver of the Defendant’s bus was following another bus out of the bus station 

and negotiating a sharp left hand turn, when the Claimant was squashed between the 

rear end of the Defendant’s bus and a bollard on the side of the carriageway.   The 

carriageway was enclosed by railings but the Claimant deviated from a pedestrian 

crossing and walked up behind the bus.    

 

The Judge at first instance concluded, that the Defendants were negligent but assessed 

the claim on a 50% contributory negligence basis.    The Judge concluded amongst 

other things that the bus driver should have checked his rear view mirror in the 

seconds leading up to the incident.    

 

The bus company’s Appeal was allowed, for the Judge had not taken sufficient 

account of the fact that the Claimant was probably moving quickly at the time of the 

impact and there had been no reason for the Defendant’s bus driver to have expected 

the Claimant to be at the rear of his bus.    Further, the Judge’s finding that the 

Defendant should have kept his eye on his rear view mirror was a counsel of 

perfection and ignored the reality of the situation.   The Claimant should not have 

been where he was in the first place, and if the bus driver had been concentrating on 

his rear view mirror then he might well of ignored the bus in front of him and a more 

serious accident could have occurred.    
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The second bus case is 

 

Bollito (by his wife and Litigation Friend) –v- Arriva London [2008] EWHC 48. 

 

This is one of those late bus incidents, where the Claimant and a friend and two 

women ran after a night bus to catch it in a busy street.    The Claimant and his friends 

succeeded as the bus was approaching the traffic lights and knocked on the door.    

The Defendant’s employee opened the door and they got in.   The Claimant turned 

back and stood in the open doorway urging the women to hurry and get on.   The 

doors on the bus were closed on the Claimant and the bus moved off.    The Claimant 

lost his balance and fell off the bus on to his feet and fell backwards striking his head 

on the road and suffering severe head injury.     

 

There were significant factual disputes. 

Rule 33 of the Driver’s Rule Book made it clear that in no circumstances should a bus 

with passenger doors be moved in service with any door open and, that a driver had to 

be vigilant to ensure that the passengers boarded and alighted safely.    

The Claimant submitted that he had been on the edge of the bus platform looking out 

for the women when the doors were closed on him trapping him and causing him to 

struggle and become unbalanced.   The bus drove off at speed of about 15 miles per 

hour, which led to him falling from the bus. 

The driver submitted that the doors had been opened by the Claimant or his friend 

using the emergency button and that the Claimant was deliberately blocking the doors 

trying to keep them open to allow the women to enter.   

 

The Judge found in the Claimant’s favour with no finding of contributory negligence.    

On the evidence and on the balance of probabilities, he found that the bus was 

stationary behind another vehicle at the lights or only moving at crawling speed when 

the Claimant and his friend boarded it.   He found that it was the driver who had 

opened the doors and that the Claimant was between the doors when the driver closed 

them without warning.    The Claimant was trapped and the speed was increased to 10 

to 15 m.p.h. 
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It was reasonable for the Claimant to assume the driver would not close the door 

while he was standing between them.   Once they were closed, he did not intentionally 

try to block them, rather he tried to free himself and in doing so lost his balance and 

fell.  The driver drove on for another 78 metres before stopping at another set of 

traffic lights.   It is implausible that anyone would deliberately jump out of a bus 

when it was travelling at such speed and when injury was virtually inevitable.   There 

was no doubt that the driver was negligent.   He knew the Claimant was between the 

doors when he closed them and that he was in a position of potential danger despite 

that the bus driver had increased his speed making it even more difficult for the 

Claimant.   He was in clear breach of Rule 33 and therefore there was no finding of 

contributory negligence. 

 

MIB  

 

Cooper (personal representative of R Cooper Deceased) –v- MIB [2007].    

 

This was a claim brought by Andrew Campbell, who was the secretary of the 

Transport SIG until very recently. 

 

This case concerned diesel spillage on a country road.  Mr Cooper, a 58 year old 

motor cyclist, was riding his Yamaha Royal Star 1300 when he skidded on a large 

diesel oil spill and collided with an oncoming van on a B road in Lincolnshire. 

 

His widow brought proceedings against the MIB under the Untraced Driver’s 

Agreement and was awarded damages.  

   

I mention this case because diesel spill is not necessarily something that everybody 

considers when you take instructions from that client whose vehicle has left the road 

for no apparent reason. 

When you consider how long the MIB schemes have been available, then it is quite 

remarkable, that this has been confirmed as the first case that has been brought under 

the MIB Untraced Driver’s Agreement.   The basic requirements are still there, in that 

it has to be demonstrated that the spillage was as a result of negligence, and in this 

particular case, the Coroner found that the cause of the accident was not the 
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deceased’s driving, but a large diesel spill caused either by overfilling of a fuel tank or 

negligent replacement of a fuel cap on the vehicle which spilt the diesel. 

 

Ben Byrne (a child by his Litigation Friend, Julie Byrne) –v- [1] MIB [2] 

Secretary of State for Transport [2008] EWCA CIV 574 CA. 

 

This is a case where 8 years after Ben’s accident, when he was 3, his parents realised 

that there was some possibility of claiming compensation from the MIB for Ben, who 

had been injured by an untraced hit and run driver.     

The MIB rejected the claim on the basis that it fell outside the scheme’s 3-year time 

limit.    

Without going into a huge amount of detail, essentially the implementation of the 

European Directive 84/5 by the MIB under its Untraced Driver’s Agreement 1972, 

should be subject to a limitation period no less favourable than that which applied at 

the commencement of Court proceedings by a minor under the Limitation Act 1980 

Section 28.   

The Court of Appeal upheld the Judge’s decision at first instance, that the MIB’s 

procedure should be subject to limitation periods no less favourable than those which 

are found in Section 28 of the Limitation Act which now gives minor’s the ability to 

issue an Application under the MIB framework within 3 years following their 18
th

 

birthday. 

 

Foreign Drivers  

 

The MIB website has some useful information about the implementations of the 

Fourth Directive, where the parties to a collision are from different member states. 

 

If you have the registration of the vehicle you can identify the foreign vehicle using 

the MIB’s information centre.   A reasoned reply has to be given by the Agent of the 

foreign insurer in the UK within 3 months. Every insurer must have an agent to 

represent it in every other member state. This assists in the provision of the victim 

being allowed to deal with his claim in his own country and in his own language.     

One proviso however is that the applicable law may remain that of the country where 
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the accident occurred, and if that is the case then I suggest you start running for 

Phillip Mead’s book on Personal Injury Compensation in Europe. 

 

I can of course recommend the MIB’s website to you as essential reading but a matter 

which is most helpful and should be passed on to every client contemplating a trip in 

another member state, is in the General Information Section concerning claims 

involving foreign registered vehicles. It points out, that when you are involved in that 

accident with that foreign registered lorry, that you take the numbers from both the 

back and the front of it, because in some countries trailers and tractor units are 

registered separately and have their own registrations. 

 

See Also : 

 

Animals Act cases  

 

Fraud cases 

 

Quantum in LVI 

 

Highways Act cases 

 

Bereavement payment 

 

Athens Convention    Carriage by Sea  

Montreal Convention Carriage by Air 

 

 

 

 

 

 


