
Baker v Quantum Clothing Group
Court of Appeal (Civil Division)

05 June 2009

Case Analysis

Where Reported [2009] EWCA Civ 566; [2009] C.P. Rep. 38; Official Transcript

Case Digest Subject: Administration of justice Other related subjects: Civil
procedure

Keywords: Bias; Judicial decision-making; Judicial
independenceRecusal

Summary: An application for a direction that the court recuse itself
on the basis of apparent bias was refused where no fair minded
observer would have considered that there was any real possibility
that a judge might be biased by any tenuous association with one
party's solicitors.

Abstract: The applicant companies (X) applied for a direction that
the court recuse itself on the basis of the apparent bias of one of the
judges. X had been the respondents to an appeal in a test case
brought by one of their employees (B), who was the respondent to
the instant application, concerning noise-induced deafness in the
textile industry. At the outset of the substantive appeal hearing, one
of the members of the bench informed the parties that he was the
honorary President of the British Tinnitus Association (BTA). He
explained that the association was concerned to bring clinicians and
patients together and was an entirely voluntary self-help
organisation. The judge invited the parties to raise any concern or
issue that they might have had about his involvement with that body.
No ground for concern was taken by the parties and the judge asked
that if any concern arose subsequently that the court be informed
"fairly soon" thereafter. Several weeks after the court had reserved
judgment, X wrote to the court asking that the appeal be relisted
before a different panel of judges on the basis of an alleged "web of
links" between the judge and B's solicitors. The judge issued a
written statement refusing to recuse himself, observing that any
allegation of a "web of links" between himself and B's solicitors was
unfounded and that the application for recusal was brought very late.

Application refused. (1) The judge had made it plain that he had no
knowledge of any of the matters constituting the alleged "web of
links". In those circumstances, no fair-minded observer would have
considered that there was any real possibility that he might have
been biased by any tenuous association with B's solicitors. Even if
the facts that had given rise to the "web of links" allegation had been
known to the judge, it would not have moved such an observer to
conclude that there was any real possibility of bias. The objects and
purpose of the BTA were quite unrelated to litigation and would not
cause a reasonable person to think that anyone associated with the
BTA might be biased towards a claimant with tinnitus. On that basis,
the "web of links" allegation was without any substance. The
objection on that basis should never have been made, and once
made should have been dropped as soon as the judge had made
his statement. (2) The judge had invited parties' objections to his
involvement to be made "fairly soon". In those circumstances, it was
surprising that matters relied upon were only discovered some
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weeks after the conclusion of the appeal. It was not open to a party
that thought it had grounds for asking for recusal to take a leisurely
approach to raising an objection. Applications for recusal went to the
heart of the administration of justice and had to be raised as soon as
was practicable. (3) (Obiter) It was difficult to see how a tenuous
connection between a judge and a firm of solicitors could ever be
regarded by the well-informed observer as giving rise to a possibility
of bias, Locabail (UK) Ltd v Bayfield Properties Ltd (Leave to
Appeal) [2000] Q.B. 451 applied.
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