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PART 20 DEFENDANTS AND CO-DEFENDANTS

In claims made against childcare organisation, it is now not uncommon to join the abuser into the action alongside their employer. At the same time, there is an increasing willingness on the part of Defendant insurers to issue Part 20 proceedings against the alleged abuser or in some cases a parent or guardian of the child who might have prevented the abuse.  The rationale is the abuser may be wealthy enough to make some contribution to any compensation award, or in some cases where the Part 20 Defendant is an adult living in the same household as the child, there may be some claim on the adult’s household insurance.

However there are costs risks, since a judgment against the abuser may cost a great deal to enforce (as well as taking more time), and the claim against the insured party may lead to an adverse costs order, if discontinued. On the other hand, the insured co-defendant may prefer to see some or all of its potential loss come from the abuser and may actually agree to a stay of the action, and also not to pursue any costs claim against the Claimant, on the proviso that the claim for damages and costs is met by the individual abuser. There may be some advantage to the Claimant pursuing a Defendant who has means, who may be far less likely to defend the claim effectively. 

A Part 20 Defendant may be entitled to public funding if not the benefit of their own legal expenses insurance policy.  There is also the possibility of the insured Defendant taking over the Defence of its co-defendant, and thus benefiting from any evidence that may well reduce or even extinguish the claim. This tactic is often seen in claims made against the Motor Insurers’ Bureau, where a mandate is offered to the uninsured driver by the Bureau that enables them to enter an effective Defence on his behalf.     

In relation to a claim against a Part 20 Defendant, the claim would normally be made under the Civil Liability (Contribution) Act 1978. 
The 1978 Act also provides at section 1:-

‘Subject to the following provisions of this section, any person liable in respect of any damage suffered by another person may recover contribution from any other person liable in respect of the same damage (whether jointly with him or otherwise).’
Section 6 states:-

‘A person is liable in respect of any damage for the purposes of this Act if the person who suffered it............is entitled to recover compensation from him in respect of that damage (whatever the legal basis of his liability, whether tort, breach of contract, breach of trust or otherwise).
Therefore any contribution claim against the Part 20 Defendant can only succeed if any claim made by the Claimant against that Defendant would also succeed. 

Section 2(1) states:- 

‘Subject to subsection (3) below, in any proceedings for contribution under section 1 above the amount of the contribution recoverable from any person shall be such as may be found by the court to be just and equitable having regard to the extent of that person’s responsibility for the damage in question.’
The court will have regard to both the respective blameworthiness of the parties’ behaviour and to the causative potency of their actions.
 Furthermore the personal innocence of somebody who is vicariously liable for another is irrelevant in deciding the level of responsibility for the damage.
 

CRIMINAL COMPENSATION ORDERS

Under the Powers of Criminal Courts Sentencing Act 2000, a criminal court has the power to make a compensation order in respect of a victim of crime. The relevant sections are Section 126 to Section 134. Section 126(1) states:- 

“(1) A court by or before which a person is convicted of an offence, instead of or in addition to dealing with him in any other way, may, on application or otherwise, make an order (in this Act referred to as a “compensation order”) requiring him—
(a) to pay compensation for any personal injury, loss or damage resulting from that offence or any other offence which is taken into consideration by the court in determining sentence; or
(b) to make payments for funeral expenses or bereavement in respect of a death resulting from any such offence, other than a death due to an accident arising out of the presence of a motor vehicle on a road;”
Section 130 states that a court by or before which a person is convicted of an offence may on application or otherwise, make an order requiring the convicted person to pay compensation for any personal injury, loss or damage resulting from that offence or any other offence which is taken into consideration by the court in determining sentence. Compensation shall be of such amount as the court consider appropriate, having regard to any evidence and to any representations that are made by or on behalf of the accused or the prosecutor. Section 134 deals with the effect of the compensation order on a subsequent award of damages in civil proceedings. Briefly, the damages in the civil proceedings are taken into account, but the court is not bound by the assessment of those damages.  
“134 Effect of compensation order on subsequent award of damages in civil proceedings. E+W
(1) This section shall have effect where a compensation order, or a service compensation order or award, has been made in favour of any person in respect of any injury, loss or damage and a claim by him in civil proceedings for damages in respect of the injury, loss or damage subsequently falls to be determined.
(2) The damages in the civil proceedings shall be assessed without regard to the order or award, but the plaintiff may only recover an amount equal to the aggregate of the following—
(a) any amount by which they exceed the compensation; and
(b) a sum equal to any portion of the compensation which he fails to recover,
and may not enforce the judgment, so far as it relates to a sum such as is mentioned in paragraph (b) above, without the leave of the court.”

Note the effect of Section 134(2)(b), which could mean having to go back to the criminal court if a Claimant cannot enforce all of their judgment. 

Criminal compensation will also be taken into account in any Criminal Injuries Compensation award.
 
The relevant paragraphs in Archbold are 5-411 to 5-430. 
Also note Paragraph K88 on Page 665 of the latest supplement – November 2010, which contains a description of the latest sentencing guidelines. This supplement contains information about a “Victim Personal Statement” and it may be worthwhile enquiring as to whether one has been produced. The November Supplement states:-

“If a statement has not been produced, the court should enquire whether the victim has had the opportunity to make one. Where there is no statement, it should not be assumed that the offence had no impact on the victim.” 

This may assist in possibly persuading the judge to make a compensation order. 

Note that the victim has no right to go before the judge, or instruct lawyers to do so. This is a matter between the Crown Prosecution Service and the Defence. The victim can only ask the CPS to request an order. 

At present, courts are generally reluctant to make such order in what they perceive to be complex cases, and the CPS is of the same view. In the one case that the writer has dealt with, the CPS said that they would not make an application for a compensation order as the case was too complex. 
They quoted four cases:- 

· R v Kneeshaw (1974) 58 Cr App R 439

· Hyde v Emery (1984) 6 Cr App R (S) 206

· R v Briscoe 15 Cr App R [1994] (S) 699

· R v White [1996] 2 Cr App R (S) 58 

· R v Bewick [2008] 2 Cr App R(S) 31

In R v Kneeshaw
  the court said: 

‘It has been stressed in this court more than once recently that the machinery of a compensation order .... is intended for clear and simple cases. .... In a great majority of cases the appropriate court to deal with the issues raised by matters of this kind is in the appropriate civil proceedings. A compensation order made by the court can be extremely beneficial as long as it is confined to simple, straightforward cases and generally cases where no great amount is at stake.’

In Hyde v Emery
, Watkins LJ said:

‘.... the process of making compensation orders should be a very simple one. Courts should not be invited, and if invited, should decline the invitation, to endeavour to proceed to make compensation orders upon evidence out of which arise questions difficult to resolve of either fact or law or both.’

However all of these cases, apart from R v Bewick pre-date the Powers of Criminal Courts (Sentencing) Act 2000. R v Bewick itself was a tax avoidance case, where confiscation proceedings were not available to the prosecution because the six months time limit from the original conviction had expired. Sir Michael Astill said at paragraph 11 to 12 of his judgment:-

“.....the Crown had argued before the sentencing judge that confiscation proceedings were still open, but the judge had ruled against that submission. It was in those circumstances that compensation proceedings followed.......We consider that there were here detailed and complex issues which fell to be decided. There was headlong conflict between the two competing witnesses. There was of necessity the need to make arbitrary judgments, albeit that they were based on some evidence......”  

Sir Michael Astill had said earlier at paragraph 8 of his judgment:-

“...the purpose of compensation proceedings is to make reparation to victims, whereas the focus of confiscation proceedings (not available here as we have explained) is to punish the offender.” 

The writer submitted to the CPS that the Court of Appeal was concerned with what appeared to an attempt to sidestep the confiscation rules. That is a very different position to the one in the writer’s case, which involved the sexual abuse of a child. 

There are recent cases where compensation order has been made in cases of assault. (R v Favell [2010] EWCA Crim 2948).  The objection to an order being made in the writer’s case was its perceived complexity. 
However in the case of Shah Nawaz Pola v The Crown (Health and Safety Executive) [2009] EWCA Crim 655 an employer had been convicted under health and safety legislation following an accident to one of his employees. The employee had suffered a serious head injury. On any view that would be a complex case in the civil forum. The trial judge made a compensation order of £90,000 against the Defendant, who then appealed the order. The matter came before the Court of Appeal as a renewed application for leave to appeal against sentence. 

Lord Justice Moses said at paragraph 27:-

“Compensation orders are now governed by the provisions of Section 130 Powers of Criminal Courts (Sentencing) Act 2000. It is accepted that the judge had power to make such an order in this case, the question being whether he should have exercised that power. The provisions requiring a court to give reasons why it is not making a compensation order – Section 130(3) – and those giving priority to a compensation over a fine – Section 130(12) – strongly suggest an intention on the part of Parliament to encourage the making of such orders.”
[my bold]

The trial judge in the case of Pola had available to him the report of a consultant neurologist. Consequently the provision of a medical report may be helpful. 
Moses LJ made it clear that the trial judge was entitled to have regard to the Judicial Studies Board “Guidelines for the Assessment of General Damages in Personal Injuries Cases”. The trial judge had also satisfied himself that the victim could not benefit from an insurance policy and that he was unlikely to have an effective civil remedy  (mainly because of the Defendant’s means and the incidence of costs). No claim lay to the Criminal Injuries Compensation Authority. 

Moses LJ also referred to a judgment of Lord Scarman in an earlier case Inwood [1975] 60 Cr. App. R 70. who said:- 

“Compensation orders were not introduced into our laws to enable the convicted to buy themselves out of the penalties for crime. Compensation orders were introduced into our law as a convenient and rapid means of avoiding the expense of resort to civil litigation when the criminal clearly has means which would enable the compensation to be paid. One has to bear in mind that there is always the possibility of a victim taking civil proceedings, if he be so advised. Compensation orders should certainly not be used when there is any doubt as to the liability to compensate, nor should they be used when there is a real doubt as to whether the convicted man can find the compensation. It is true the section leaves a considerable area of judgment to the court. The statue requires only that the courts shall have regard to the means of the convicted man, so far as they appear or are known to the court. In a number of recent cases before this Court, however, it has been made clear that the courts must follow a common sense course, bearing in mind the factors to which I have referred."

[my bold]

Therefore the counter arguments that I submitted to the Crown Prosecution Service were as follows:-

1) For the purposes of the 2000 Act, our case could be no more complex that that in Pola. 
2) In relation to liability, the position was clear. The Defendant had been convicted of serious crimes against the client and therefore by operation of Section 11 of the Civil Evidence Act 1968, those criminal convictions would give rise to the presumption that the Defendant committed those assaults against her. 
3) In relation to limitation, the client is now 45 years of age and therefore 24 years past primary limitation. However the Limitation Act 1980 is not relevant to criminal proceedings. Secondly the Defendant had been convicted of the crimes, for which he was charged. In any event, the House of Lords decision in A v Hoare [2008] UKHL 6 would suggest that the presence of these convictions would persuade a court to disapply the limitation period. 
4) There is a civil claim, which is funded by the Legal Services Commission and is made against the Defendant. Our investigations have elicited the following information as to his means; he appears at present to have only one asset, an unregistered house (his home) which we have estimated at a value of £200,000. We do not know whether his wife has an interest in that property or whether it is encumbered. Despite repeated requests, he has failed to give any information about his assets. The process of civil litigation to trial (even if the Defendant chooses not to defend the case) will cost a great deal of money. Those legal costs can only be met out of the Defendant’s assets, and as a result, it may well be that the Claimant receives less than her total entitlement. Examples of costs in other cases were given to the CPS. 

5) A criminal compensation order might well benefit the client. It does not prevent her from seeking further compensation in the civil forum or from the Criminal Injuries Compensation Order (if that is her wish), but it does have the effect of securing some kind of recovery for the client now, as opposed to having to await the long and tortuous process of litigation or the result of a claim to the CICA, which may well go to the appeals process. Our time estimate for both such claims is two years. 
6) The CICA have no means of getting back compensation from the abuser. Section 57 of the Domestic Violence, Crime and Victims Act 2004 introduced a system whereby the Authority could recover awards made to victims of crime, from the perpetrators. This was done by inserting Sections 7A to D into the Criminal Injuries Compensation Act 1995. However implementation of the new Section required statutory regulations, which are yet to be implemented. According to Hansard as at the 26th January 2010, a question was put to the government as to whether there had been any recovery notices issued under Section 7A of the 1995 Act to which the reply came that the Section had yet to be commenced. Therefore why should the public purse pay for the victim’s claim if she decides not to go down the civil route because of the costs? 

7) If it were to emerge that the Defendant’s assets are simply insufficient to pay little more than legal costs, the presence of a criminal compensation order may assist in the making of a settlement in the civil action.   
8) Our client’s public funding certificate does not cover the making of a criminal compensation order, and the Legal Services Commission’s statutory charge would not fix to any compensation recovered. This is because by virtue of Regulation 44(1)(h) of the Community Legal Service (Financial) Regulations 2000 (as amended)(SI 2000/516)  those monies are “any sum, payment or benefit which, by virtue of any provision of or made under an Act of Parliament, cannot be assigned or charged.” There was no retainer with our client to pursue this compensation order. Consequently any criminal compensation order would not be subject to any deduction for costs. Even if we were to offer her legal help, that would not be deductible. 

In the case of Pola, the following factors were set out as important in the making of a criminal compensation order at paragraph 35 of Moses LJ’s judgment. 

“First, there was a clear causal link between the conviction and the injury. Secondly, the judge had available to him sufficient evidence of the gravity of the injury to demonstrate that it was worth far in excess of anything that he was minded to award. Thirdly, the judge had satisfied himself that there was no more convenient or practicable alternative route of which Mr. Dudi might avail himself. Fourthly, the judge had satisfied himself that the appellant had the means to satisfy the order that he had in mind. Fifthly, the order was compliant with both with the policy of Section 130 of the 2002 Act and its practice in that he gave priority to the compensation order over any other financial order. Lastly, and in our view importantly, the order was just and proper in the context of the proven culpability of the appellant.”

Section 130(3) does say that a court is required to give reasons, on passing sentence, if it does not make a compensation order in a case where it is empowered to do so. 

Regrettably our arguments did not persuade the CPS. The Defendant was given 12 years sentence, and we will be issuing proceedings in the near future. 
The 2000 Act could represent a quicker way of obtaining a judgment against a Defendant with means, particularly in a smaller case without any complex financial loss. The conventional civil route may take many months and may only begin after the conviction of the Defendant. The drawback to the criminal compensation order is that it has to be enforced by the State, and there is no right to argue quantum before the judge for the Claimant. However the making of an order, it does not preclude a civil or CICA claim and it may well concentrate a Defendant’s mind on the need for settlement following a conviction. 
Malcolm Johnson of Malcolm Johnson & Co. 
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