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UK CASE LAW - Asbestos
Drake v Foster Wheeler Limited
[2010] EWHC 2004 (QB); [2011] 1 All E.R. 63; [2010] P.I.Q.R. P19 
Appeal abandoned by Defendant so position remains unchanged that hospice care costs can be recovered via subrogated claim.
McLeod v Crawford
[2010] CSOH 101, OH (Lord Woolman) 23/7/2010 
Scottish case – solicitors found not negligent when they failed to advise asbestos victim of provisional damages offer, he accepted offer on final basis but then goes on to die from asbestos related condition.

Davies v National Grid
Queen's Bench Division District Registry (Cardiff), 13 January 2008

The court will not grant an adjournment to allow for a post-mortem after death.

Godbert -v- MOD 
[2010] EWHC 795 (QB) - Lawtel 
Finding of causation in favour of Claimant asbestosis victim where Defendants argued alternative diagnosis of idiopathic pulmonary fibrosis.  Helpful assessment by Mr Justice Langstaff, not only of the factors which should be considered in assessing diagnosis, but also the weight which should be attributed to each of those factors in assessing diagnosis.

Chandler v Cape PLC 

[2012] EWCA Civ 525

Imposed duty of care upon a parent company where the Claimant was exposed to asbestos at work during between 1959 and 1962 at the defendant’s subsidiary factory in Uxbridge.  Employer had ceased to exist and had no applicable insurance for the Claimant’s claim (asbestosis exclusion clause).  C Claimed the Defendant (and employer) were joint tortfeasors who were jointly and severally liable.  Court applied Caparo Industries PLC v Dickman and found that the fact the employer owed a duty of care did not prevent D from also owing a duty of care. 

Cape had actual knowledge of working conditions, was aware of the systematic failures which caused the exposure and should have foreseen the risk of injury. The Defendant could have altered (group) policy in relation to health and safety issues.  Hence there was a sufficient degree of proximity to impost a duty of care upon the Defendant.
Held in the Court of Appeal where Arden LJ noted that mere knowledge of dangerous practices was insufficient to hold a third party such as Cape liable, but if there was also a ‘special relationship’ then such a finding might be warranted.  She said a ‘special relationship’ arises where there was an ‘attachment’ of responsibility and set down a test for where a parent company could be found liable listing the following factors:

(1) The parent and subsidiary share the same business;

(2) The parent knew or ought to have had “superior” knowledge of the dangers of certain practices;

(3) It knew or ought to have known the subsidiary’s practices were unsafe and; 

(4) The parent knew or ought to have foreseen that either the subsidiary or its employees would rely on its using its knowledge for the employee’s benefit.  

Court of Appeal have refused permission to appeal.  Cape have confirmed they are not pursuing an application to the Supreme Court.

J Preston & Sons Ltd v Hurst
[2012] EWHC 870 (QB);
Failure to preserve lung tissue (at post-mortem / after death) may amount to destruction of evidence making a fair trial impossible: see Weaver v Contract Services Division Limited and Currie v Rio Tinto PLC (2 asbestosis cases struck out where post-mortem tissue samples were not available for examination).

However, a lack of post-mortem does not automatically mean a trial cannot proceed where the diagnosis is in doubt. Preston v Hurst was a lung cancer claim where there was a clear diagnosis of asbestosis in the deceased Claimant's lifetime. Given that diagnosis, there was no need to rely on the deceased Claimant's exposure history or on pathology samples).  The application to strike out failed (as did the appeal).
Ball v Department for Energy and Climate Change 

[2012] EWHC 145 (QB)
Mrs Justice Swift awarded £50,000 to a 92 year old mesothelioma sufferer confirming that the distress and pain caused by the diagnosis was not lessened by the amount of time left to live had the disease not developed, and placing a reasonable award well above the lower end of the JSB bracket.

Wood v MOD

[2011] EWCA Civ 792

On appeal – Dame Justice Smith agreed with causation being established for a painter exposed to chemicals serving in the RAF 1975-95 and later developed neurological condition (similar to Parkinsons).  Considered but rejected the need for supporting epidemiological evidence.

AUSTRALIAN CASE LAW

Allianz Australia Insurance Ltd v McGrath

[2011] NSWCA 153 http://www.caselaw.nsw.gov.au/action/pjudg?jgmtid=152701
Mr McGrath had provisional damages settlement and then came back with meso claim for further damages.  Def argued C should give credit for the full award given for Pleural thickening.  C argued the 2 awards should be assessed separately.

Court decision: should calculate meso award afresh, but court was entitled to consider that part of the (pain & suffering) award given for pleural thickening took account of future pain & suffering and hence that could be taken account of when assessing damages.
King v Amaca Pty Ltd

(31 Aug 2011) Supreme Court of Victoria, Melbourne

Judicial consideration of jury finding on low level exposure; exposure for 6 hours – three 2-hour visits for defendant’s factory.  Adopts very much ‘common sense’ approach and rejected (biased) epidemiological evidence.  Accepts that if exposure (from factory) added to lifetime exposure, it has increased the risk and therefore added to the causal process.

Did not touch on issue of de minimis exposure but some comments helpful:

“Even if the amount of specific asbestos exposure is small, it would have at least  added to the background, and would have increased the total risk, and would have played some small part in contracting mesothelioma”
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