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ADVICE TO CLIENT

• O(1.6) 

• you only enter into fee agreements 

with your clients that are legal, and 

which you consider are suitable for 

the client's needs and take account of 

the client's best interests;



ADVICE TO CLIENT

• O(1.13) 

• clients receive the best possible 

information, both at the time of 

engagement and when appropriate 

as their matter progresses, about 

the likely overall cost of their matter.



ADVICE TO CLIENT

• O(1.12) 

• clients are in a position to make 

informed decisions about the 

services they need, how their matter 

will be handled and the options 

available to them.



ADVICE TO CLIENT

• O(1.14) 

• clients are informed of their right to 

challenge or complain about your 

bill and the circumstances in which 

they may be liable to pay interest on 

an unpaid bill.



REFERRAL FEES

• O(9.8) you do not pay a prohibited 

referral fee.



REFERRAL FEES

• IB(9.7)having effective systems in place 

for assessing whether any arrangement 

complies with statutory and regulatory 

requirements;



REFERRAL FEES

• IB(9.8)ensuring that any payments you 

make for services, such as marketing, 

do not amount to the payment of 

prohibited referral fees;

• IB(9.9)retaining records and 

management information to enable you 

to demonstrate that any payments you 

make are not prohibited referral fees.



REFERRAL FEES

• Example: 

• A website offers to find a suitable firm of 

solicitors for members of the public. The 

potential client is required to input their 

postcode and the area of law in which 

they need help. They then receive an 

email providing contact details of a 

suitable firm in their area. 



QOCS

• CPR 44.16

• (2) Orders for costs made against the 

claimant may be enforced up to the full 

extent of such orders with the 

permission of the court, and to the 

extent that it considers just, where:



QOCS

• (a) the proceedings include a claim 

which is made for the financial benefit 

of a person other than the claimant or a 

dependant within the meaning of 

section 1(3) of the Fatal Accidents Act 

1976 (other than a claim in respect of 

the gratuitous provision of care, 

earnings paid by an employer or 

medical expenses); or



QOCS

• (b) a claim is made for the benefit of the 

claimant other than a claim to which 

this Section applies.



QOCS

• CPR 44.13

• This Section applies to proceedings 

which include a claim for damages –

(a) for personal injuries;

(b) the Fatal Accidents Act 1976; or

(c) the Law Reform (Miscellaneous 

Provisions) Act 1934.



QOCS

• The intention was to replace ATE but 

there are obvious gaps in QOCS

• The option to use ATE at the client‟s 

own cost must be canvassed at the 

outset

• You cannot though get insurance to 

cover “fundamentally dishonest”



QOCS

• How ATE is used depends upon the 

cost

• The premium will need to be 

competitive for clients to consider it

• How hard will you now look for BTE?



QOCS

• What about the Part 36 risk?

• It could wipe out client damages

• The premiums seen seem excessive for 

the risk being covered. 

• Is that partly because there is a risk of 

cherry picking?



CFA and VAT

• Conditional Fee Agreement Order 

2013

• Regulation 5(1):

• First instance proceedings 25%;

• Appeal 100%



CFA and VAT

• General damages for pain and suffering 

and loss of amenity;

• Damages for pecuniary loss other than 

future pecuniary loss;

• Net of CRU recovery.



CFA and VAT

• Conditional Fee Agreement Order 2013 

explanatory note states that the figures 

are inclusive of VAT.



CFA and VAT

• Law Society Model Conditional Fee 

Agreement

• The maximum limit is inclusive of any 

VAT which is chargeable. 



PROVISIONAL ASSESSMENT

• Assessment to take place within 6 

weeks.

• SCCO say that they cannot meet 

this target to start with.



PROVISIONAL ASSESSMENT

• SCCO plan to list these assessment for 

1.5 hours.

• This suggests that the assessment will 

be much more cursory than happens at 

a detailed assessment hearing.



PROVISIONAL ASSESSMENT

• This follows a pilot in Yorkshire.

• Parties that have been through the pilot 
say that the evidence from the 

documentation is that the assessment 

is done very quickly and roughly.



PROVISIONAL ASSESSMENT

• If either party is unhappy with the 

outcome of the provisional assessment 

they can seek a hearing

• But if they do not achieve a 20% 

improvement they have to pay the 

costs of the hearing.



PROVISIONAL ASSESSMENT

• Parties that have been through the pilot 

say that the appeal hearing is normally 

done by the judge who did the original 

provisional assessment.

• The result of this is that they very rarely 

change their mind.



PROVISIONAL ASSESSMENT

• How are the judges going to apply 

proportionality on a provisional 

assessment?

• SCCO do not know! They will not make up 

the bill so they will “get a feel” for the 

final figure and proportionality.



PROVISIONAL ASSESSMENT

• A problem for assessment is that the 

budget and the bill will be in very 

different formats.

• The judges are still thinking how this 

can be aligned.

I suggest that the bill has a summary 

sheet in the format of the budget.



PROVISIONAL ASSESSMENT

• SCCO working on a revision to their 

Costs Guide which was last issued in 

2006.

• The new guide should be issued 

towards the end of this year.



PROVISIONAL ASSESSMENT

• The president of the Association of 

District Judges Harold Godwin said:

“The docketed judge, will have the 

benefit of the points of dispute, replies 

etc, through which all parties will have 

opportunity to explain any complex 

issues. The explanation will, I anticipate, 

likely to be fuller than might presently 

be prepared where an oral hearing is 

anticipated.”



BUDGETING

• Murray & Another v Neil Dowlman

• Architecture Ltd [2013] EWHC 872 (TCC) 

Related to the pre-1 April pilot in the TCC

• The error in the approved £82,500 budget 

was the claimants‟ solicitors‟ failure to 

be clear that it excluded a success fee 

and ATE premium. 



BUDGETING

• Mr Justice Coulson said : “In my view, 

in an ordinary case, it will be extremely 

difficult to persuade a court that 

inadequacies or mistakes in the 

preparation of a costs budget, which is 

then approved by the court, should be 

subsequently revised or rectified…



BUDGETING

• The courts will expect parties to 

undertake the costs budgeting exercise 

properly first time around, and will be 

slow to revise approved budgets merely 

because, after the event, it is said that 

particular items had been omitted or 

under-valued. I also agree that any other 

approach could make a nonsense of the 

whole costs management regime.”



BUDGETING

• The judge said that in this case there 

could be no suggestion that the 

defendant was misled or confused by 

the error. “However, I am not 

persuaded that the absence of 

prejudice alone would be sufficient 

(either in this case or more widely) to 

justify the revision of an approved 

budget”.



BUDGETING

• “The whole basis of the recent 

amendments to the CPR is the emphasis 

on the need for parties to comply with 

the CPR, and the court orders made 

under it. It will, I think, no longer be 

possible in the ordinary case for parties 

to avoid the consequences of their own 

mistakes simply by saying that the 

other side has not suffered any 

prejudice as a result.”



BUDGETING

• Elvanite Full Circle Ltd v AMEC 

Earth & Environmental (UK) Ltd [2013] E

WHC 1643 (TCC)

• Defendant‟s budget set at £268,488. 

• Defendant sent the claimant and court a 

• revised budget of £531,946 but did not 

make an application to amend it. 

• After the trial the defendant sought 

costs of £497,593.



BUDGETING

• In my judgment, an application to amend 

an approved costs budget after 

judgment is a contradiction in terms. 

• First, it would mean that the exercise 

Would no longer be a budgeting 

exercise, and would instead be based on 

the actual costs that have been incurred



BUDGETING

• Secondly, it would encourage parties to 

„wait and see‟; only applying to increase 

the budget costs if it was in their interest

• Thirdly, it would make a nonsense of the 

costs management regime if, at the end 

of the trial, a party could apply to double 

the amount of its costs budget. 



BUDGETING

• Coulson J found there was no good reas

on to depart from the budget, in 

particular because the case was not one 

“which somehow lurched off track after 

its commencement, or where the issues 

ended up being very different to those 

which had originally been canvassed in 

the pleadings. 



BUDGETING

• Prima facie, …. the costs management 

order (with its approval of the costs 

budget) is expressed to be relevant only 

to an assessment of costs on a standard 

basis. 

• However, as a matter of logical analysis, 

it seems to me that the costs 

management order should also be the 

starting point of an assessment of costs 

on an indemnity basis.



BUDGETING

• Troy Foods v Manton [2013] EWCA Civ 6

15

• A general warning from the Court of 

• Appeal on budgeting

• This was an application for permission 

to appeal in relation to an approved 

budget under the Mercantile Court pilot.



BUDGETING

• Troy Foods v Manton [2013] EWCA Civ 6

15

• The Defendant was concerned that on a 

detailed assessment that costs 

incurred within budget would be treated 

as reasonable.



BUDGETING

• Troy Foods v Manton [2013] EWCA Civ 6

15

• The Court clearly wanted to give 

guidance on how a budget was to be 

reached and treated on detailed 

assessment 

• Permission to appeal was granted but 

the case settled before the appeal itself



BUDGETING

• Confirms the guidance in Henry v News 

Group Newspapers that “an approved 

budget was not a licence to conduct 

litigation in an unnecessarily expensive 

way”

• Costs incurred within an approved 

budget are not without further 

consideration to be considered 

reasonable or proportionate



BUDGETING

• The Association of District Judges say 

that they are being “urged to be strict 

on enforcing compliance with budgets; 

and that courts were unlikely to be 

concerned about client costs and 

would not interfere with budgets 

agreed between the two sides”.



BUDGETING

• Slick Seatings Systems & Another v 
Adams & Others [2013] EWHC B8 
(Merchantile)
HHJ Brown award £4.4m, with the claimed 
costs of £351,000 coming in under the 
approved budget of £359,000 
a sum which he said was proportionate to 
what was at stake.



GUIDELINE HOURLY RATES

• The guideline hourly rates are set to 

undergo a fundamental review this year 

which could result in rates being set for 

specific areas of work in addition to 

seniority and geographic banding.

• The new Civil Justice Council costs 

committee warned that it should not be 

assumed that an increase in the GHR 

will result.



GUIDELINE HOURLY RATES

• The committee had been asked to report 

by January 2014 but it decided that this 

was not realistic “given the scale of the 

exercise and the impact of the 

numerous April 2013 reforms”, instead 

it is aiming to report by the end of 

March 2014.



FUNDING DISBURSEMENTS

• QOCS does not cover disbursements

• What are the clients options?

Pay as you go – unattractive

Solicitor funds – possible but 

problems

Solicitor carries but client insures risk 
of not recovering - possible



FUNDING DISBURSEMENTS

• Solicitor funds

• Possible – Flatman v Germany

• Approval given by Court of Appeal to 

solicitor paying disbursements as case 

proceeds and the client repaying at the 

end; and 

• Solicitor paying them and only 

recovering them if the case is won



FUNDING DISBURSEMENTS

• Solicitor carries – client insures

• Again possible

• Premiums seem to be modest at the 

outset - £50 to £100

• Important that the client pays for the 

premium



FUNDING DISBURSEMENTS

• Phurnacite Workers Group Litigation

• In order to progress the case through 

the courts, Hugh James agreed a credit 

arrangement with the claimants to fund 

the disbursements that Mrs Justice 

Swift described as “at least in the 

personal injury sphere… somewhat 

novel”.



FUNDING DISBURSEMENTS

• Interest was set at 4% above base rate 

and payable out of damages if the 

claims were successful. 

• If the individual claim was unsuccessful, 

the credit agreements were covered by 

after-the-event insurance.



CMCs

• CMC‟s post 1 April 2013 have shown 

little difference

• No blood on the floor

• No attempt to drag an existing case in to 

costs budgeting / management



CMCs

• Model directions on MOJ website

• Clear indicators that you are on a 

timetable and you are expected to get 

off at the end and not deviate

• A push towards ADR

• Control of evidence: expert, lay and 

documents.



SANCTIONS

• Venulum Property Investments Ltd v 

• Space Architecture & Others [2013] 

• EWHC 1242 (TCC)

• Application by the claimant for 

permission to extend time for service of 

its particulars of claim, refused noting 

the “stricter approach that must now be 

taken by the courts towards those who 

fail to comply with rules”.



USE OF COUNSEL

FRC sees an allowance for counsel on 

uantum where case is worth more than 

£10,000

A distinct move to agreeing fixed fees 

with them



USE OF COUNSEL

One view is that you will use them:

Out of convenience for non telephone 

hearings some way away

For trials at the last minute!

For tasks where they are cheaper than 

you doing it



USE OF COUNSEL

• In larger cases they want, and rightly so, 

consulting on the budget

• Some suggestion they too would in 

larger cases work on a high hourly rate 

and base costs shortfall

• They also view the success fee only 

coming from certain heads of damage 

as too limiting



SMALL CLAIMS / WHIPLASH

• No action until the Transport Committee 

has considered the issue.



ROUND UP

• Is it working?

• Too soon to say but there are too many 

errors in implementation and drafting to 

expect it to work as planned

• This is compounded by a lack of training 

for judges and guidance for parties.



ROUND UP

• An easier question - can we make it 

work?

• Yes – you can find a business model 

that works

• A welcome surprise is the clients‟ view 

to deductions

• Accidents are still happening and with 

the Enterprise Bill they may increase.



MEDICAL REPORTS

Charman v John Reilly (Civil Engineering) Ltd

[2013] EWCC Liverpool 22 May

Allowed only £200 for a medical report from a 

non participating agency.

“I do not believe that the fixed-price agreement 

reached by the signatories to the MROA is the 

appropriate measure of a reasonable and 

proportionate charge. There is no good reason 

for those terms to be imposed on non-parties.”



MEDICAL REPORTS

Kavanagh v Powell [2013] EWCC Manchester

Medical report fee of £300 allowed.

It is far too a simplistic approach to infer 

MROA rates on their own demonstrate a 

reasonable fee for non-participating medical 

agencies, an approach which is flawed in law.

For a paying party to be successful they must 

demonstrate that the fee is unreasonable by 

producing evidence of comparable agency cha

rges who are similarly not a signatory.



THE END


