
MEDICAL TREATMENT  CASES 

LESLIE KEEGAN 

7 BEDFORD ROW 



• Decisions about witholding ANH from patients in 
PVS or MCS. 

 

• Cases involving organ/marrow donation by 
someone lacking capacity to consent. 

 

• Cases involving non-therapeutic sterilisation of 
someone lacking capacity to consent. 

 

• Where doubt about whether treatment is in best 
interests. 



• Before Starting 

 

• Litigation Friend- generally required in medical 
treatment case but not if P has litigation capacity. 

 

• Litigation Friend also for any children or 
protected party to the proceedings. 

 

• Family members often unsuitable in treatment 
cases because of potential conflict. 



• Appointment of LF must be made by Court 
where the LF is for : 

 

• P - in all cases 

 

• Any protected parties or children if the 
prospective LF is the Official Solicitor 



• An Applicant in a medical treatment case -Permission is 
generally required to start proceedings. 

 
• Permission – Ct will have regard to: 
• a) Applicant’s connection with the person to whom 

application relates. 
 

• b) reasons for application. 
 

• c) the benefit to the person to whom application 
relates of order/directions. 
 

• d) whether benefit  can be achieved in any other way 
 



• An NHS Trust v L & Ors 
         8 October 2012  Moylan, J. 
 
• Application by an NHS Trust for declarations that it would be lawful 

to withhold life-sustaining treatment from a 55 year old man who 
suffered from a number of medical problems, and had sustained a 
severe hypoxic brain injury following cardiac arrest.   
 

• L was in a vegetative state at the time of the application, and had a 
less than 1% chance of a meaningful recovery. 

 
• Family was adamant that he was aware of himself and his 

environment, and that he would have wanted to have all possible 
life-sustaining treatment provided. 



• The treating doctors took the view that resuscitation or the use of the 
ventilator would be a cruel and unnecessary way of prolonging L’s life.   

 

 

• Their stance was supported by an independent expert instructed by the 
Official Solicitor on behalf of L. 

 

• The test the court had to apply was that of best interests, not substituted 
judgment.    

 

• The administering of life-sustaining treatment would prolong L’s death, it 
would not prolong in any meaningful way, his life. 



• W v M [2011] EWHC 2443 (COP).   

   Baker J. 

 

• M’s family was unanimous in its view that she 
would not have wanted to be kept alive in that 
state.   

 

• Yet court decided it was in her best interests for 
artificial nutrition and hydration to continue.  

  



• An NHS Trust v Mr. and Mrs. H & Ors 
• 5 October 2012  Jackson J. 

 

• Court asked to consider an application by an NHS Trust for 
best interests declarations approving a medical treatment 
plan withholding treatment relating to KH. 

 

• KH was a three and a half year old boy.  When he was just 
over a month old he contracted a Herpes virus infection which 
caused viral encephalitis. As a result, he sustained a serious 
brain injury and now functions below the level of a new born 
baby.  He had a number of complex additional medical 
complications, is unable to communicate and was entirely 
dependent on his foster carer. 

 

 

 



• The medical treatment plan at issue provided that life sustaining 
treatment should be withheld from KH when (as inevitably it 
would), his medical condition deteriorated on the basis that it 
would not be in his best interests aggressively to treat him in those 
circumstances.   
 

• The plan was supported by the Trust and his foster carer. His 
parents lacked capacity to make decisions about his medical 
treatment and were represented in the proceedings by the Official 
Solicitor. They were unable to support the plan fully.  The plan was 
opposed by the Children’s Guardian and the Local Authority who 
were unable to support a medical treatment plan which proposed 
to withhold life sustaining treatment. 
 

• The NHS Trust invited the Court to declare that it was lawful and in 
KH’s best interests “to have medical treatment withheld in the 
circumstances as described in the attached Advanced Care Plan.” 
 
 



• Balance between bringing to Court timeously 

 

• Making sure issues had crystallised 

 

• Here condition well understood , scope for 
improvement nil, deterioration inevitable. 

 

• Focus on treatment options- no open ended 
declarations 

 



• AINTREE UNIVERSITY HOSPITALS NHS FOUNDATION 
TRUST v (1) DAVID JAMES (BY HIS LITIGATION FRIEND 
THE OFFICIAL SOLICITOR) (2) MAY JAMES (2) JULIE 
JAMES (2013) 

 

 

• The widow of a man (J) who had died in December 
2012 appealed against a decision of the Court of 
Appeal that it was in his best interests to have life-
sustaining treatment withheld. 



• Application originally refused by Jackson J. 

 

• Deteriorated by time -Court of Appeal  

 

• Ct App granted application 

 

• Supreme Ct dismissed appeal but.. 



 
• 1. the MCA 2005 is concerned with enabling the court to do for the 

patient what he could do for himself if of full capacity, but it goes no 
further. On an application under the Act, therefore, the court has no 
greater powers than the patient would have if he were of full capacity. 
Patients cannot demand that doctors administer treatment which the 
doctor considers is not appropriate; 
 

• 2. any treatment which the doctors do decide to give must be lawful. The 
question for the Court of Protection is not whether it is lawful to withhold 
treatment, but whether it is lawful to give it, since without consent (or a 
best interests decision on behalf of an incapacitated treatment) medical 
treatment of any sort cannot be administered; 
 

• 3. P’s own wishes are of central importance in best interests decision 
making, notwithstanding that the MCA 2005 does not impose a test of 
substituted judgment. There is a need to see the patient as an individual, 
with his own values, likes and dislikes, and to consider his best interests in 
a holistic way. 
 



• The Supreme Court also rejected the suggestion made by 
the Court of Appeal that the test of the patient’s wishes 
and feelings was an objective one, or what ‘the reasonable 
patient’ would think:  
 
 

• “The purpose of the best interests test is to consider 
matters from the patient’s point of view. That is not to say 
that his wishes must prevail, any more than those of a fully 
capable patient must prevail. We cannot always have what 
we want. Nor will it always be possible to ascertain what an 
incapable patient’s wishes are. Even if it is possible to 
determine what his views were in the past, they might well 
have changed in the light of the stresses and strains of his 
current predicament. 



• Re E (Medical Treatment Anorexia)  

• Jackson J 
• E, a 32-year old woman suffering from extremely severe 

anorexia nervosa. 

 

• Proceedings brought by LA  in May 2012  

 

• E was severely malnourished, refusing to eat and 
receiving only palliative care.  

 

• Balance must be struck between the value of E's life in 
one scale and the value of her personal independence on 
the other.  



• Did not consider further treatment to be 
futile. 

 

• The presumption in favour of the preservation 
of life should not be displaced. 

 

• Declarations were therefore made that E 
lacked capacity and that it would be lawful 
and in E's best interests for her to be fed, 
forcibly if necessary 



• An NHS Foundation Trust v VT and A 
     Hayden J  
  
  Male patient who had previously suffered a stroke   

which had rendered him housebound.   
  
 He sustained a cardiac arrest which caused his brain to 

be deprived of oxygen for some 17 minutes, resulting 
in a further serious deterioration in his condition.   

  
 The NHS Trust sought declarations that it would be 

unlawful to provide intensive care and/or resuscitation 
other than bag and mask resuscitation to address an 
acute episode, should VT’s condition deteriorate any 
further. 



• Admission to intensive care would be ‘wholly 
futile’ because it would be: 

 

• Likely to cause distress, discomfort and 
probably pain; 

 

• Unable to achieve any positive medical 
benefit; 

 

• Life-threatening, in and of itself; 

 



• Admission to intensive care would be ‘wholly futile’ 
because it would be: 
 

• Likely to cause distress, discomfort and probably pain; 
 

• Unable to achieve any positive medical benefit; 
 

• Life-threatening, in and of itself; 
• To further compromise VT's vital organs, and therefore 

medically harmful. 
 

• Hayden J rejected attempts by the Trust and O.S. to 
suggest that VT himself would have agreed with the 
medical view 



• Re AA 
• 23 August 2012  
• [2012] EWHC 4378 (COP) 
• Forced C – section case decision by Mostyn J. 

 
• Ms Pacchieri had had problems with her mental health since 2007, 

and there were admissions to psychiatric hospitals in Italy.   
 

• As of 2011, her two children were in the care of their grandmother, 
and proceedings relating to the children were on foot in 2012 when 
the mother came to England. The woman, who suffered from bi-
polar disorder, became very unwell during a work-related visit to 
England in 2012, a visit she undertook whilst pregnant. 
 

•  On 13 June 2012 she was detained under s.2 and subsequently s.3 
of the Mental Health Act, and was profoundly unwell. 



• It was an urgent application first made at 
16:16 on 23 August 2012 by the NHS Trust 
with responsibility for Ms Pacchieri, 

 

• Supported by the evidence of a consultant 
obstetrician and the patient’s own treating 
consultant psychiatrist, seeking a declaration 
and order that it would be in her medical best 
interests to have a caesarean as she had 
before  



• Why was it that the application was only made the day 
before the procedure was scheduled.  
 
 

• The Court of Appeal in Re MB and in St George’s Healthcare 
NHS Trust v S [1999] Fam 26 stressed the importance of 
bringing applications regarding Caesarean sections to Court 
in a timely fashion.   
 

• It is not entirely clear from the transcript whether the fact 
that Ms Pacchieri appears not to have been consulted in 
advance (and was not to be informed subsequently) was 
the result of a considered decision that such was not in her 
best interests.  If it were then one would have expected to 
see this recorded in the judgment.  



• Re SB 

• 21 May 2013 Citation: [2013] EWHC 1417 (COP) 

   

• Had the mother (P) the capacity to decide to 
terminate her pregnancy at the twenty-third 
week of its term.  

 

• P was a 37 year old woman who suffered from 
bipolar disorder which had at times been 
controlled by medication, although she had also 
suffered from relapses and remitting symptoms. 



• Holman J noted P’s treating consultant psychiatrist was very clear 
that P lacked capacity . 
 

• Indep. Psychiatrist – P lacked capacity. 
 

• She had cited a number of discrete rational reasons as to why she 
did not wish to carry the child to term. 
 

• These included the fact of her current situation, her ability to care 
for the child in the future and that the fact that carrying the child 
made her feel suicidal.  Holman J concluded that P was a person 
who had made and maintained for an appreciable period of time a 
decision. He concluded that it would be: 
 

• “…a total affront to the autonomy of this patient to conclude that 
she lacks capacity to the level required to make this decision. 
 



• LB Redbridge v G, C and F  

   [2014] EWHC 485 (COP)  

 

• Deals with the dividing line between the COP 
and the inherent jurisdiction of the High 
Court. 

 

• Also of interest – C allowed to introduce 
evidence from psychologist although 
permission not sought etc. 

 



• R (David Tracey) v Cambridge University Hospitals NHS Foundation 
Trust & Ors. 
 

• Mrs. Tracey was diagnosed with lung cancer on 5 February 2011. 
 

• Estimated that she had approximately nine months to live.   
 
 

• On 19 February 2011 she sustained a serious cervical fracture after 
a major road accident and was admitted to Addenbrooke’s Hospital.  
 
 

• Developed a chest infection and pneumonia. The view of her 
treating clinicians was that it would not be appropriate for her to be 
resuscitated in the event of cardiac arrest.   
 

• Mrs. Tracey died on 7 March 2011 and no resuscitation was given. 
 



• Nicola Davies J conducted a 7-day fact-finding hearing to 
determine these issues.   
 

• Found that the doctor who completed the first DNACPR 
notice believed that her daughter had agreed to the 
imposition of such a notice  
 

• but rejected the doctor’s evidence that he spoke to Mrs 
Tracey about resuscitation before he signed the first notice. 
 

• That first notice was subsequently withdrawn when it 
became apparent that Mrs. Tracey strongly objected.  
Nicola Davies J found that Mrs. Tracey did not herself wish 
to discuss the second DNACPR notice with professionals, 
nor did her daughters wish to discuss it with her, but all 
members of her family present agreed. 
 



• Judge- effect of 1st notice- academic 

 

 

• Appeal allowed- causation 

 

 

• 1st DNACPR effect on P. and family 



• An NHS Foundation Trust v A, M, P and A Local Authority 
• 12 February 2014    [2014] EWHC 920 (Fam)  Hayden J. 

 
• ‘A’ weighed just 5 ½ stones and had been in hospital for 10 months.  

 
• It was lawful and in the best interests of A to have a Nasojejunal 

tube inserted and reinserted on any occasion that it is removed; 
 

• It was lawful and in the interest of A to receive fluids, nutrition and 
medications through a Nasojejunal tube; 
 

• It was lawful and in A’s best interest to receive treatment (to 
include psychiatric, psychological and medication as prescribed by 
her consultant treating psychiatrist) and assessment by the child 
and adolescent mental health team. 
 
 
 



• Kevin Wyatt v Portsmouth NHS Trust [2006] 1 FLR 554). The judge then set out the 
‘intellectual milestones’ which Wall LJ (as he then was) identified in that judgment: 
 

• The judge must identify what is in the best interest of the child (an objective 
exercise); 
 

• In doing so, the child’s welfare is a paramount consideration; 
 

• The Judge must look at it from the assumed point of view of the patient; 
 

• There is a strong presumption in favour of the course of action which would 
prolong life but, that presumption is not irrebuttable; 
 

• The term ‘best interests’ encompasses medical, emotional and all other welfare 
issues. 
 

• Hayden J endorsed the preparation of a ‘Benefits/Disadvantages Table’ for each of 
the treatment options contemplated  



• Newcastle-upon-Tyne Foundation Trust v LM 

• Jackson J  COP 

• LM was a Jehovah’s Witness since 1970s 

• Had a history of mental illness 

• Assessed in Jan. 2014 by psychiatrist- well 

• 6 Feb admitted to hospital  

• bruises, suggesting recent falls 

• 11 February, she was found to be bleeding 
from a large duodenal ulcer. 



• On 12 February, LM was seen by two doctors in the 
gastroenterology team. She told them that she was adamant that 
she would not want treatment with any blood products. They felt 
that she had full capacity to make this decision with an awareness 
of the consequences 
 

• On the afternoon of 13 February 2014, LM’s condition markedly 
deteriorated. She was admitted to the High Dependency Unit under 
the care of Dr C. By this time her physical condition had 
deteriorated to the point that she required intubation, ventilation 
and sedation and clearly lacked capacity to make or communicate a 
decision.    
 

• The Trust made an application for a declaration that it would be 
lawful to withhold blood transfusions from LM.  They did so on the 
basis that LM had clearly made her wishes known even with 
knowledge of death. Alternatively, if it was a matter of best 
interests, the Trust did not wish to act against her wishes, being 
concerned to respect her individual dignity. 
 



• The matter came before Jackson J on 18 February in the urgent 
applications list, at a hearing conducted by video-link from 
Newcastle, with evidence being given by Dr C.   
 
 

• By this stage profound anaemia was significantly compromising 
LM's survival prospects.  The medical view was that LM might not 
survive for as long as a day in the absence of a blood transfusion 
and that even if one was given, she might still die.  
 

• As Jackson J noted: “*a+ decision had to be taken there and then.” 
He took the view that it was not practicable or necessary for a 
litigation friend to be appointed.  He granted the application at the 
end of the hearing, declaring that “It shall be lawful for the doctors 
treating LM to withhold blood transfusions or administration of 
blood products….” 
 



• Nottinghamshire Healthcare NHS Trust v J 

• Holman J COP 

 

• 23 year old prisoner made what purported to 
be an advance decision to refuse specified 
medical treatment, namely blood 
transfusions.  

 

• The first limb of the application asked for a 
declaration that a written advance decision 
was valid and was applicable. 



• Written advance decision was valid and 
applicable to that treatment notwithstanding 
that: 

 

•  (a) the young man’s life may be at risk from 
the refusal of treatment and 

 

•  (b) that he was a patient detained under the 
Mental Health Act. 



• Second Limb was s. 63 MHA 1983 

 

• “ The consent of a patient shall not be required for any 
medical treatment given to him for the mental disorder 
from which he is suffering…if the treatment  is given by 
or under the direction of the approved clinician in 
charge of the treatment”  

 

• From B v Croydon HA [1995] Fam 133 “medical 
treatment given to him for the mental disorder from 
which he is suffering”  is wide enough to cover physical 
condition caused by underlying mental disorder. 



• Decisions about witholding ANH from patients in 
PVS or MCS. 

 

• Cases involving organ/marrow donation by 
someone lacking capacity to consent. 

 

• Cases involving non-therapeutic sterilisation of 
someone lacking capacity to consent. 

 

• Where doubt about whether treatment is in best 
interests. 

 



 

 

THE END 


