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Brexit – the UK’s departure from the European Union

› When did it happen?
› 29 March 2019? 

» No
› 12 April 2019? 

» No
› 31 October 2019? 

» No
› 31 January 2020?

» Yes, but no
› Transition period until 11pm on 31 December 2020

› Opportunity to extend the transition period missed in July 2020
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Brexit myths vs. Brexit reality
EU war on our biscuits: they’re going to ban 
the custard cream

We will have an extra £350m a week to spend 
on the NHS
We won’t be able to participate in the 
Eurovision song contest and keep getting nil 
points ever again

Turkey is going to join the EU as soon as you 
can say EU/UK Free Trade Agreement

Parliament can once again reign sovereign as 
we take back control! 
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Brexit myths vs. Brexit reality
EU war on our biscuits: they’re going to ban 
the custard cream

Rules on jurisdiction ie where you can pursue a 
defendant domiciled in the EU27/EFTA states 

subject to significant change.

We will have an extra £350m a week to spend 
on the NHS

Service of documents in the EU could be more 
challenging

We won’t be able to participate in the 
Eurovision song contest and keep getting nil 
points ever again

Motor insurance law, including rights and 
protections for victims of RTA, subject to huge 

change.

Turkey is going to join the EU as soon as you 
can EU/UK Free Trade Agreement

Regulatory complications in cross-border 
financial services, extending to insurers and 

reinsurers based in the EU27/EFTA and 
extending to Gibraltar.

Parliament can once again reign sovereign as 
we take back control! 

Enforcement of judgments from the UK courts 
may be trickier and more costly.
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Brexit – why is it of importance to personal injury 
practitioners?
› Retained EU law

› The body of direct EU law, EU derived domestic legislation and other EU rights and powers that were 
available as at the 31 December 2020.

› UKSC and the Court of Appeal can depart from retained EU case law, but must apply the test used by the 
UKSC when departing from its own previous decisions when doing so ie “when it is right to do so.” 

› Large number of SI introduced impacting on health and safety, consumer protection, motor 
insurance, all with the aim of ensuring the UK statute book is as fit for purpose as it can be following 
the end of the transition period. 
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Brexit and jurisdiction

› European regime on jurisdiction and enforcement was lost at the end of the transition period

› Recast Regulation 1215/2012

› 2001 Brussels Regulation was still relevant for jurisdiction and enforcement re: Denmark
› Lugano II Convention 2007 which largely mirrors Recast and dealing with jurisdiction and enforcement 

between the EU and EFTA (Iceland, Norway and Switzerland).
› Brussels Convention, the forerunner to the Judgments Regulation and which still applies between the EU and 

certain dependent territories.
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Brexit and jurisdiction

› Recast Regulation 1215/2012

› Direct actions against insurers, notably motor claims (Arts 11(1)(b) and 13 Recast following Odenbreit in the 
CJEU);

› Joinder of insured;

› Consumer contract provisions and protections (Arts 17 and 18 Recast).
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Brexit and jurisdiction

› Withdrawal Agreement – key provisions: Articles 66 to 69.

› Art 67 deals with jurisdiction. It says:

– Where legal proceedings are instituted before the end of the transition period then the European regime 
continues to apply.
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Brexit and jurisdiction
› What is meant by ‘instituted’? 

› Under Recast, a court shall be deemed seised at the time when the document instituting the proceedings is lodged with the 
court, provided that the claimant has not subsequently failed to take the steps he was required to take to have service effected
on the defendant.

› When and whether proceedings have been ‘instituted’ and a court is ‘seised’ under the Recast Regulation (and Lugano II which 
is interpreted by the CJEU consistently with Recast) is to be interpreted ‘functionally’ as a matter of EU law (see Schlomp v 
Landratsamt (Case C-467/16 of 20 Dec 2017). One then has to look to the national legal system to inform that functional 
interpretation. 

› Under English law the court is seised when the claim form is issued, provided it is then served correctly [this is confirmed in 
the context of a motor claim by Reg 1(5) of The Motor Vehicles (Compulsory Insurance) (Amendment etc) (EU Exit) 
Regulations 2019]. 
– In this regulation a court shall be deemed to be seised—

(a)at the time when the document instituting the proceedings or an equivalent document is lodged with the court, provided 
that the applicant has not subsequently failed to take the steps the applicant was required to take to have service effected 
on the respondent; or
(b)if the document has to be served before being lodged with the court, at the time when it is received by the authority 
responsible for service (being the first authority receiving the document to be served), provided that the applicant has not 
subsequently failed to take the steps the applicant was required to take to have the document lodged with the court.
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Brexit and jurisdiction

› Lugano II Convention 2007
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Provision Recast Lugano

Direct actions 
against 
insurers, 
notably motor 
claims

Arts 11(1)(b) 
and 13 Recast 
following 
Odenbreit in 
the CJEU

Arts 8 to 12

Joinder of 

insured
Art 13(3) Art 11(3) 

Consumer 
contract 
provisions 
and 
protections

Arts 17 and 18 

Recast (and 19)
Arts 15 to 17.



Brexit and jurisdiction

› Common law regime – various “gateways” to jurisdiction, unless the defendant can be served in the 
jurisdiction of E&W.

› A claim against a co-defendant who is a necessary or proper party to proceedings that have been or 
will be served on another defendant. There must be a real issue between the claimant and defendant which 
it is reasonable for the court to try.

› A claim in respect of a contract which was made in the jurisdiction; was made by or through an 
agent trading or residing in the jurisdiction; is governed by English law; or contains a submission 
to the jurisdiction of the English courts.

› A claim in tort where damage was sustained, or will be sustained, within the jurisdiction or 
damage which has been or will be sustained results from an act committed or likely to be committed in the 
jurisdiction. See the latest instalment in FS Cairo (Nile Plaza) LLC v Brownlie [2020] EWCA Civ 996.
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Brexit and jurisdiction

› Once a claimant has identified it may be able to satisfy one of the common law gateways, it must 
then show:-

› It has at least a reasonable prospect of success / good arguable case in relation to one of the above 
(CPR 6.37(1)(b).

› There is a serious issue to be tried, not usually a problem with a PI claim.

› That England is the “proper place” for the case to be heard. In other words, England is the most 
appropriate forum for bringing the claim. This is where uncertainty creeps in, particularly in cases where 
liability is not straightforward and/or is contested. 
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Brexit and jurisdiction

› An important exception to the need for permission to serve out is provided for in the new 
employment / consumer jurisdiction provisions in ss.15A-E of the Civil Jurisdiction and Judgments 
Act 1982 and the amended CPR 6.33(2).

Section 15B(2) The consumer may bring proceedings against the other party to the consumer contract—
(a)where the other party to the consumer contract is domiciled in the United Kingdom, in the courts of the part 
of the United Kingdom in which the other party to the consumer contract is domiciled, or
(b)in the courts for the place where the consumer is domiciled (regardless of the domicile of the other 
party to the consumer contract).

› Protective provisions for employees in an employment context as well at Section 15C.  
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Brexit and applicable law

› Rome I (contractual obligations) and Rome II (non-contractual obligations) retained via:
› The Law Applicable to Contractual Obligations and Non-Contractual Obligations (Amendment etc.) 

(EU Exit) Regulations 2019

› The Rome I/II regulations do not depend on reciprocity so the UK courts will continue to apply them 
when determining applicable law. 

› For personal injury claimants whose claims are subject to a foreign applicable law, there is no 
change here, IF they can get the case in the UK courts. The approach in Wall v Mutuelle de Poitiers 
will still apply when gathering evidence to assess a claim for damages. 
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Brexit and motor claims

› The single biggest issue here is the loss of key Motor Insurance Directive (MID) protections which, 
in conjunction with the European regime on jurisdiction, enabled claimants injured in a motor 
accident elsewhere in the EEA to:-
‒ Present their claim to a UK rep for the foreign insurer;
‒ Issue a claim directly against the motor insurer in their home courts (as this was expressly provided for in the 

MID, despite not being properly implemented by the UK government: see ROADPEACE v Secretary of State for 
Transport [2017] EWHC 2725 (Admin));

‒ Serve proceedings on the UK rep if necessary;
‒ Easily enforce a judgment against the overseas motor insurer using the European regime;
‒ Present a claim to the MIB in the event of no reasoned response, or in the case of uninsured or untraced driver 

being the cause of the accident.

› All of this has been lost and has not (yet) been effectively replaced following Brexit. 
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Brexit and motor claims

› The Motor Vehicles (Compulsory Insurance) (Amendment etc.) (EU Exit) Regulations 2019
› The explanatory memorandum states the aim of the Regulations is to amend “various pieces of domestic 

legislation to deal with deficiencies in the statutory framework for compulsory motor insurance that 
arise once the UK leaves the EU. It introduces a policy change, required as a consequence of 
leaving the EU, which is to remove the requirements for the Motor Insurers Bureau (‘MIB’) to act 
as a Compensation Body for UK residents injured in road traffic accidents in the EEA, and to 
reimburse its foreign counterparts in respect of EU27 visitors in the UK who have been 
compensated by their ‘home’ Compensation Body. The remainder of the amendments seek to 
maintain the status quo and contain no substantive changes of policy.” 

› If proceedings were not issued against the MIB prior to the end of the transition period then the MIB 
will not cover a claim arising thereafter which it would previously have been liable for under the 
MID. This is because it will not be able to make a recovery from the foreign guarantee fund in the 
way it could pre-Brexit. 
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Brexit and motor claims

› To try and address the loss of information sharing and continue facilitating cross-border motor 
claims, the MIB proposed two bi-lateral agreements and sent these to all Member States for 
approval.

(1) The basic agreement which simply provides for an exchange of information between guarantee funds to help 
the victim of an accident bring their claim against the foreign guarantee fund or foreign insurer. 

(2) An advanced agreement which tries to replicate some of the current arrangements for the MIB to meet 
claims for untraced and uninsured accidents involving UK residents travelling in the EU/EEA and then seek 
reimbursement. This has been sent out but the MIB is not expecting it to be agreed. It is unlikely other Member 
States will agree this when it is simply not required without the clout of EU law. 
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Brexit and motor claims

› Some Member States were refusing to sign even the basic agreement, notably, France and Poland. 
Romania had stopped talking to the MIB. 

› Eventually, in very late 2020, the MIB made a breakthrough with the countries who had been difficult:
‒ France signed a bespoke agreement in Autumn 2020 allowing claims by UK residents injured by an uninsured or 

untraced driver in France.
‒ Poland has agreed to continue compensating victims via its guarantee fund pending a formal agreement. A 3 month 

period to agree was given with a commitment to extend the informal arrangement if a formal agreement had not been 
completed.

‒ Romania signed the basic agreement on 29 December 2020 but this requires secondary legislation and until this 
happens the right to compensation by UK residents from the Romanian guarantee fund does not exist. 

› In the absence of advanced agreements being in place, UK residents injured in the EU/EEA post-Brexit now 
need to direct their claim against the guarantee fund in the relevant EU country.  Although, progress with 
the signing of the basic agreement should mean there is an effective means of redress for UK victims in 
the EU27.
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Brexit and motor claims

› Member States were required to introduce a direct action under the 4th MID. 

› The UK introduced a limited direct right under the European Communities (Rights against Insurers) 
Regulations 2002. However, the 2002 Regulations were defective when compared to the MID 
because regulation 2(1) restricts the direct right to: accidents in the UK involving a vehicle normally 
based in the UK. See RoadPeace v Secretary of State for Transport.

› The Motor Vehicles (Compulsory Insurance and Rights Against Insurers) (Amendment) 
(EU Exit) Regulations 2020, amend the 2002 Regulations to ensure that UK residents will 
continue, after the transition period, to be able to make claims directly against UK 
insurers.
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Brexit and motor claims

› MIB as emanation of the state
› Lewis v Tindale – the Court of Appeal determined the MIB is an emanation of the state, giving the MID 

direct effect against it. The MIB was therefore liable to indemnify in respect of a claim arising from injuries 
caused by an uninsured driver on private land, as required based on the CJEU interpretation of the MID in 
Vnuk. 

› The right to pursue a claim against the MIB directly in these circumstances would appear to remain post-
Brexit in view of the EU(WA) 2018 s.4 as it is a right arising under an EU Directive and recognised 
by the CJEU before the end of the transition period. 

› However, the UK government has announced its intention to “bin the EU Vnuk law” although it remains 
unclear how and when this might be legislated for: https://www.gov.uk/government/news/government-
announces-plan-to-scrap-eu-law-ensuring-british-drivers-avoid-50-a-year-insurance-hike

› Green Cards – may be needed to travel to the EU/EEA after 11pm on 31 December 2020.
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Brexit and financial services

› Satisfying the “reasonably secure” requirement for a PPO is going to be an issue post-Brexit, unless 
arrangements are made to replace the current regulations “passporting-in” insurers based in other 
EEA States to the Financial Conduct Authority and Prudential Regulation Authority’s compensation 
scheme (FSCS) in the event of default of an insurer on a PPO. The Trade & Cooperation Agreement 
does not appear to deal with this issue and protections going forward. 

› In Young v Bennett and another [2018] EWHC 3555 (QB) the insurer was passported-in to the 
UK regime. At the time in that case, the arrangement satisfied the “reasonably secure” requirement 
under the Damages Act because it was covered by the FSCS under s.2(4)(b) and s.4 of the DA 
1996. The court recognised that Brexit increased the inherent risk in a PPO but at the time the order 
was made the PPO was reasonably secure. 
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Brexit and financial services

› For Gib-based insurers:

› Until the end of the Transition Period, the UK and Gibraltar continued to enjoy reciprocal access to each other’s markets 
through a passporting regime similar to that available to EU firms. The Government made the Financial Services (Gibraltar) 
(Amendment) (EU Exit) Regulations 2019 to protect Gibraltar-based firms accessing the UK market from suddenly losing 
their access rights as a result of EU exit, including their status as ‘relevant persons’ for FSCS purposes.

› The preservation of market access rights under the Financial Services (Gibraltar) (Amendment) (EU Exit) Regulations 2019 was 
due to terminate at the end of 31 December 2020. Under regulation 12, HM Treasury could extend such market access rights 
by 12 months on each occasion. It has now done so pursuant to the Financial Services (Gibraltar) (Amendment) (EU 
Exit) Regulations 2020 which extends the transitional arrangements for Gibraltar based firms until 31 December 2021.

› The intention is for the transitional arrangements to be replaced with the Gibraltar Authorisation Regime and this is being 
addressed through the Financial Services Bill 2019-21. 
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Brexit and financial services

› For non-Gib based insurers:

› Arrangements are in place under the Temporary Permissions Regime and the Financial Services Contracts 
Regime to enable banks and insurers to continue operating on the current basis until they seek more permanent 
approval from the Prudential Regulation Authority. 

› Unfortunately, there seems to be no list of insurers who will be covered under these Regimes, meaning that a
claimant might not know that FSCS protection is being withdrawn until it has happened (ie on the 1st January 2021 in 
the absence of protections being extended as part of any UK/EU FTA).

› Ultimately, if your client is seeking a PPO from a passported-in insurer then you should get 
expert input on how the PPO is guaranteed and what compensation scheme (if any) it will be 
covered by, as post-Brexit there is a risk the UK compensation scheme may not apply.
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Brexit: service and taking of evidence

› Service Regulation 1393/2007 applies where proceedings were received for service before the 
end of the transition period.

› Taking of Evidence Regulation 1206/2001 applies to requests made under the Regulation before 
the end of the transition period. 

› The Service of Documents and Taking of Evidence in Civil and Commercial Matters 
(Revocation and Saving Provisions) (EU Exit) Regulations 2018 revoked the above 
Regulations at the end of the transition period.

BREXIT PREPARATION – KEY 
ISSUES FOR PERSONAL INJURY 
PRACTITIONERS

24



Brexit and service and taking of evidence

› After Brexit, the procedures for service of documents and taking of evidence between the UK and 
the EU27 will mainly depend on whether those Member States are, like the UK, contracting states 
to:

› the Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil 
or Commercial Matters (the Hague Service Convention); and/or

› the Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters (the 
Hague Evidence Convention).

› All remaining EU Member States other than Austria are contracting states to the Hague Service 
Convention and all but Austria, Belgium and Ireland are contracting states to the Hague Evidence 
Convention. Where those conventions apply they will give alternative routes for service and/or the 
taking of evidence across borders.
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Brexit: enforcement
› Under Art 67 Withdrawal Agreement the European regime (automatic recognition and enforcement) shall continue 

to apply to judgments given in legal proceedings INSTITUTED before the end of the transition period and to 
authentic instruments formally drawn up or registered and court settlements approved or concluded before the 
end of the transition period.

› Should cover interim judgments eg for interim damages or costs. 

› For proceedings to enforce a UK judgment that are commenced “as of the withdrawal date” in the EU27/EFTA 
courts, then the European rules will no longer apply. A claimant will then have to look to the local rules of 
enforcement and private international law regime in the country where he or she is seeking to enforce the 
judgment. 

› This opens the way to more extensive defences being made, including the public policy defence – a notable concern on an UK 
costs’ award for example. There is even concern this could give defendants a second bite at the cherry when challenging 
jurisdiction if local enforcement rules allow the underlying basis on which the UK courts accepted jurisdiction in the proceedings 
to which the judgment relates to be reopened/questioned. 

› Bi-lateral Conventions (eg UK-Norway agreement) pending Lugano. 
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Brexit: other issues to be aware of

› The right to advise, even on English law, and provide legal services in a cross-border context in the EU27 after the 
end of the transition period.

› Working with co-counsel in the EU27.

› Cross-border ADR 
› EU Mediation Directive introduced specific provisions into our already well-established culture of ADR on confidentiality, 

enforceability and limitation periods in a cross-border context.
› The Directive is repealed by The Cross-Border Mediation (EU Directive) (EU Exit) Regulations 2019 with effect from 1 Jan 2021.
› As a result, the provisions of the EU Mediation Directive will no longer apply to cross-border mediations taking place in the UK.
› The only exceptions to this is when, before the end of the transition period, the court invited or ordered the parties to use 

mediation or the parties agree to mediation.
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Brexit: developments so far post-transition
› Interpretation of retained EU law

‒ Covea Insurance Plc v Greenaway and Rocks [2021] 3 WLUK 379. Case dealing with the interpretation of the word ‘stolen’ in 
the Motor Insurance Directive, which is now part of UK law as ‘retained EU law’ being EU-derived domestic legislation in view of its 
implementation via the Road Traffic Act 1988. The judge could not make a reference to the CJEU so allowed the parties 4 experts 
each from different EU27 jurisdictions of their choosing to assist in the interpretation of the word ‘stolen’ under the MID. 

› Service
‒ Changes to the English CPR. Query position in Northern Ireland. 

‒ Await case law where service and/or jurisdiction is being challenged in the UK courts.

› Enforcement
‒ A decision of 24 February 2021 from the Zurich District Court refused to allow enforcement of UK judgment obtained pre-Brexit 

which was enforced post-Brexit under Lugano, but would permit enforcement under domestic rules.

› Lugano Convention
‒ The EU Commission is said not to be supportive of UK accession; 

‒ Ultimately a decision for the EU27 and now with the EU Council for a decision. 
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Brexit – any questions? 

› Email: cdeacon@stewartslaw.com

› Tel: 07760 999034 / 020 7936 8129
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