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Contingencies other than mortality
• Replaces old methodology

• Tables made adjustments for:
- types of occupation
- geographical region

• New edition makes initial adjustments to the multiplier 
according to:
- employment status
- disability status
- educational status



• Impact is on complex future of loss of earnings claims 
and Smith & Manchester claims

• Can increase/decrease discount to take into account the 
nature of a particular Claimant’s disability

Purpose:
To make a more accurate assessment of the mitigation 
of loss

Smith & Manchester may be appropriate in some cases 
where an mathematical approach is not appropriate



Definitions for contingencies other 
than mortality
• Employed – “those at the time of the accident are 

employed, self employed or on a government training 
scheme”.

• Not employed – “all others (including those temporarily 
out of work, full time students and unpaid family workers)



Definitions for contingencies other 
than mortality
• Disabled – “a person is classified as being disabled if all 

three of the following conditions in relation to the ill 
health or disability are met
- has either a progressive illness or an illness which 

has lasted or is expected to last for over a year
- satisfies the Disability Discrimination Act definition 

that the impact of the disability substantially limits 
the person’s ability to carry out normal day to day 
activities

- their condition affects either the kind or the amount 
of paid work they can do



Definitions for contingencies other 
than mortality

* Normal day to day activities – “are those which are 
carried out by most people on a daily basis and 
that the disability/health problem has a substantial 
adverse affect on the Respondent’s ability to carry 
out these activities.



Calculation of value of earnings
• Claimant’s employment and disability status at the date 

of the accident
• Relevant Tables

- Tables A & C
- to be used on Claimants who were NOT

disabled at the time of the accident
- Tables B & D

- to be used where Claimant has a pre-existing 
disability

- Tables A & D
- allow for interruption of employment for 

bringing up of children and caring for 
dependants



Recent Case

• Young man with large, unrepaired hernia. 

The Defendant contended (which we disputed) that the 
Claimant’s annual earning capacity had increased, post 
accident, by £2,000 per annum during re-training.

On the old Ogden Tables, the Defendant had argued 
that there was no future loss of earnings using the 
multiplier/multiplicand approach.



Applying the new Ogden Tables to the Defendant’s 
proposition (that the annual earning capacity had 
increased post accident by £2,000).

The multiplier applied but for the accident was 19.11.

The multiplier for current earning capacity, assuming that 
the client had a disability was 10.92. Therefore applying 
the multiplier in accordance with Table B, we were able 
to demonstrate that the loss of earning capacity was 
£92,000.



This was because the client’s post accident status 
satisfied the definition of disabled in the new Ogden 
Tables, which significant reduced the multiplier for his 
post accident earning capacity.

The application of the new tables in the above case 
meant that there was no separate claim for Smith & 
Manchester.



Case Management
& Indexation of

Periodical Payments



John Paul Corbett v South Yorkshire Strategic Health
Authority 4.5.2007
Facts:
- Claimant almost 24 years at date of trial
- A Patient of the Court of Protection
- All heads of loss other than care and case management 

agreed
Issues:
- Which care regime is most appropriate for the Claimant
- The appropriate Indexation to be applied



Evidence
• Claimant required

- Supervision
- help with many aspects of personal care
- frequently needed attention at night
- stimulation and structure in daily activities
- conversation limited and repetitive
- can do simple tasks
- Claimant can be difficult and challenging
- vulnerable



Care Regime
• Option 1 – that the Claimant should be supported by a 

team of support workers, supported by a Team Leader

Advantages
- flexibility shift pattern
- provide 24 hour availability of help
- provide stimulus that Claimant requires
- bring in various skills
- recruited specifically Claimant’s needs



Care Regime

Disadvantages
- lack of continuity of care
- costs of care package



Care Regime
• Option 2 – that the care should be provided by live-in 

carers provided by an agency for a week or more at a 
time

Advantages
- continuity of care
- limited persons involved
- length of care per day by one individual gave greater 

flexibility for activities
- fewer carers would lead to less confusion



Care Regime

Disadvantages
- high turnover of staff
- cover for illness
- less flexibility
- live in care diminishing as a way of dealing 

with care needs
- Working Time Regulations



Judgment

Option 1 is appropriate to meet Claimant’s needs



Indexation
• Claimant’s Position

- Indexation of periodical payments by RPI (for care 
and case management) was not appropriate to the 
task in hand

- Other indices or measures would provide a more 
reliable and accessible means of up rating

- The Court was invited to decide between RPI and 
ASHE (Annual Survey of Hours and Earnings) 6115 
at 70th centile, the latter being a fair and reasonable 
measure to replace RPI



Indexation
• What does ASHE 6115 measure:

- Specifically measures changes in levels of earnings 
of a particular occupational group to include care 
assistants and home carers

- The centile is a way of providing estimates of the 
proportion of the data that fall above and below a 
given value

- The 70th centile chosen as being the hourly rate 
closest to the weighted average pay in this case



Decision
The indexation of periodical payments by the RPI for care 
and case management costs would lead to a significant 
under compensation

The Defendants have lodged an appeal.
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Direct Payments
Crofton v National Health Service Litigation 
Authority CA
Judgment: Lord Justice Dyson, 8 February 2007



Crofton v National Health Service Litigation 
Authority CA
• This presentation will cover

- a summary of the relevance of this case
- the issue addressed
- the background to the case
- the decision and reasoning
- the position following the decision
- the future



Crofton v National Health Service Litigation 
Authority CA
• Summary

- The case examines the interplay between private 
and public provision of care services for 
catastrophically injured Claimants.

- It examines the earlier cases of Sowden v Lodge,
Freeman v Lockett and R v Sefton Metropolitan 
Borough Council, ex parte Help the Aged



Crofton v National Health Service Litigation 
Authority CA
• The issue:

- whether the Court should take into account Direct 
Payments for care made by a local authority to an 
injured Claimant, who was living at home with a 
private care package



Crofton v National Health Service Litigation 
Authority CA
• The background

- At first instance the award for care was reduced to 
take into account the availability of direct payments 
(the reduction made was £1,387,525.00)

- By contrast, in the case of Freeman v Lockett
Tomlinson J. decided there should be no reduction 
in that Claimant’s damages to reflect the possibility 
of direct payments by the local authority

- The Claimant in Crofton appealed against the 
deduction for direct payments which the Judge had 
calculated the Claimant would receive in the future



Crofton v National Health Service Litigation 
Authority CA
• The decision (1)

The claimant won the appeal only because the Judge 
had not had sufficient evidence to properly assess what 
the claimant would actually receive by way of direct 
payments. He had had insufficient evidence as to how 
the payments would be affected by the claimant having a 
large award of damages. The case was remitted to the 
Judge to carry out a detailed assessment in this respect 
on the facts of this case. 



Crofton v National Health Service Litigation 
Authority CA
• The decision (2)

- The local authority does still have an obligation to 
investigate the needs of an injured claimant even 
where there is an award of damages. 

- The local authority is obliged to disregard personal 
injury damages administered by the Court of 
Protection when deciding the threshold question. 

- In looking at the claimant’s needs the award of 
damages is irrelevant. 



Crofton v National Health Service Litigation 
Authority CA
• The decision (2)

- However when it comes to the means testing stage 
the position is more complicated. The Court of 
Appeal found on the facts in Crofton that the extent 
to which the personal injury award would be taken 
into account at the means testing stage by the local 
authority was unclear as there was insufficient 
evidence to decide the point.



Crofton v National Health Service Litigation 
Authority CA
• The reasoning (1)

- “The Judge [at first instance] was right to hold that 
the Council could and would make direct payments 
to meet the claimant’s needs despite the award of 
damages and that these payments should be taken 
into account in the assessment of damages.”

- The position taken by Tomlinson J. in Freeman v 
Lockett was endorsed as a reasonable position for 
that case. He had been influenced “by the fragility of 
the policy from which the right to receive direct 
payments derived” in concluding it would not be 
reasonable to take them into account in assessing 
personal injury damages.



Crofton v National Health Service Litigation 
Authority CA
• The reasoning (2)

- “There may be cases where the possibility of a 
claimant receiving direct payments is so uncertain 
they may be disregarded altogether in the 
assessment of damages. It will depend on the facts 
of the particular case. But if the court finds that a 
claimant will receive direct payments for at least a 
certain period of time and possibly much longer, it 
seems to us this finding must be taken into account 
in the assessment. In such a case, the correct way 
to reflect the uncertainties to which Tomlinson J. 
referred is to discount the multiplier.”



Crofton v National Health Service Litigation 
Authority CA
• The reasoning (3)

- “In Freeman v Lockett, Tomlinson J. decided there 
should be no reduction in the claimant’s damages to 
reflect the possibility of direct payments by the local 
authority. A sufficient basis for his decision was his 
finding that, provided that no deduction on account 
of the possible receipt of state or local authority 
funding was made from her award of damages, the 
claimant would withdraw her application for funding; 
she wanted to rely exclusively on private funding for 
her care”. [emphasis added] 



Crofton v National Health Service Litigation 
Authority CA
• The position following this decision is that (1);

- Each case will depend on its own facts;
- It can no longer be said with certainty that direct 

payments do not need to be taken into account in 
assessing personal injury damages;

- Where the facts are similar to the Freeman case a 
claimant may be able specifically argue he/she 
wants to rely exclusively on a private regime;



Crofton v National Health Service Litigation 
Authority CA

- Where direct payments have been made and will 
continue to be made by a local authority to a 
claimant they need to be taken into account in 
reducing the claimant’s losses but the defendant will 
need to show what will be provided;



Crofton v National Health Service Litigation 
Authority CA
• The position following this decision is that (2)

- the extent to which direct payments need to 
be taken into account requires detailed evidence as 
to how the local authority will carry out the means 
testing exercise after the Claimant has received 
his/her award of damages; in order to ascertain this 
it may be necessary to join the local authority in the 
proceedings so that the judge can hear evidence as 
to what the local authority will provide and for what 
period of time; 

- if there is uncertainty as to the future receipt of direct 
payments this may need to be reflected in a chances 
type reduction in the multiplier.



Crofton v National Health Service Litigation 
Authority CA
• The future (1)

- the problem of grappling with this legislation will not 
go away and it will continue to be a feature of all 
significant value personal injury claims.

- Arguments based on uncertainty as to future LA 
provision not enough

- While the principle against double recovery is right 
the practical difficulties in ascertaining what the local 
authority will in fact pay and for how long are very 
considerable. 

- Joining the Local Authority? 
- Claimants with 100% claims?
- Claimants with reduced percentage recovery?



Crofton v National Health Service Litigation 
Authority CA
• The future (2)

- Crofton was ambushed!
The Court of Appeal in Crofton pointed to the fact 
that the issue was raised by the defendant at the last 
minute in the course of trial and there should have 
been more detailed consideration of it. The Court 
accepted it was an important issue that should be 
investigated.

- Further case concerning these issues now 
adjourned to February 2008
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Mental Capacity Act 2005



Mental Capacity Act 2005

• This presentation is an overview and will cover
- summary of the background and key points
- The Mental Capacity Act Principles
- What the Act does
- What will be different?
- What will be the same?
- What happens next?



Mental Capacity Act 2005

• Summary of background and key points
– In force 2007 

• Some parts in force from April 2007
• Most of the Act in force from October 2007 

– A statutory framework to empower and protect people 
(generally aged 16 or over) who may lack capacity to 
make some decisions for themselves.

– It makes clear 
• Who can take decisions
• In which situations
• How they should go about this



Mental Capacity Act 2005

– It covers
• Major decisions

– Property and affairs, healthcare treatment, residence

• Every day decisions
– Personal care (such as what someone eats) where the 

person lacks capacity to make the decisions themselves



Mental Capacity Act 2005

• The Act is underpinned by five key principles set out in 
Section 1 of the Act

- A presumption of capacity: Every adult has the 
right to make his or her own decisions and must be 
assumed to have capacity to do so unless it is 
proved otherwise.

- Supported decision making: There is an obligation 
to take all practical steps to help the person take his 
or her own decision and a person is not to be treated 
as incapable of making a decision unless all 
practicable steps have been tried to help them. 



Mental Capacity Act 2005

- Unwise decisions: Just because an individual 
makes what might be seen as an unwise decision, 
they should not be treated as lacking capacity to 
make that decision.

- Best interests: An act done or decision made under 
the Act for or on behalf of a person who lacks 
capacity must be done in their best interests.

- Least restrictive option: Anything done for or on 
behalf of a person who lacks capacity should be the 
least restrictive of their basic rights and freedoms.



Mental Capacity Act 2005

• What does the Act do? (1)
Assessing capacity 
- Sets out the best practice approach to determining 

capacity. This means whether an individual is able, 
at a particular time to make a particular decision.

- A single clear test
- It is a decision specific and time specific test 
- Detail on what is involved in assessing capacity is 

covered in the Code of Practice



Mental Capacity Act 2005

• What does the Act do? (2)
Best interests 
- Requires any act done or decision made for or on 

behalf of a person who lacks capacity to be in that 
person’s best interests.

- Does not define Best Interests but provides a non-
exhaustive checklist of factors the decision makers 
must work through in deciding what is in a person’s 
best interests.



Mental Capacity Act 2005

• What does the Act do? (2)
- The decision maker must:

- Involve the person who lacks capacity
- Have regard for past and present wishes 

and feelings, especially written 
statements

- Consult with others who are involved in 
the care of the person

- Not make assumptions based solely on 
the person's age, appearance, 
condition or behavior



Mental Capacity Act 2005

• What does the Act do? (3)
Acts in connection with care or treatment
- Statutory Protection (Section 5) from liability where a 

person is performing an act in connection with the 
care or treatment of someone who lacks capacity 
subject to limitations set out in Section 6.



Mental Capacity Act 2005

• What will be different? (1)

Two situations where a designated decision maker can 
act on behalf of someone who lacks capacity:



Mental Capacity Act 2005

• What will be different? (1)

- Lasting Powers of Attorney (LPAs) – The Act allows 
a person to appoint an Attorney to act on their behalf 
in relation to property and affairs and in relation to 
health and welfare decisions if they should lose 
capacity in the future. (Transitional Provisions for 
EPAs). 



Mental Capacity Act 2005

• What will be different? (1)

- Court Appointed Deputies – The Act provides for a 
system of Court appointed deputies to take 
decisions on welfare, healthcare and financial 
matters. They will not be able to refuse consent to 
life sustaining treatments. They will only be 
appointed if the Court cannot make a one-off 
decision to resolve the issues. (Transitional 
Provisions for Receivers) 



Mental Capacity Act 2005

• What will be different? (2)

Creates a new public body and a new official to support 
the statutory framework



Mental Capacity Act 2005

• What will be different? (2)
- A new Court of Protection

- with jurisdiction relating to the whole 
Act.

- with its own procedures and 
nominated Judges.

- able to make declarations, decisions and 
Orders affecting people who lack capacity 

- able to make decisions for and appoint 
deputies to make decisions on behalf 
of people lacking capacity. 



Mental Capacity Act 2005

• What will be different? (2)
- A new Court of Protection

- It will deal with decisions concerning both 
property and affairs, as well as health and 
welfare decisions. 

- Will resolve complex or disputed cases 
involving, for example, questions about 
whether someone lacks capacity or 
what is in their best interests.



Mental Capacity Act 2005

• What will be different? (2)

The Court will be based in venues in a small number of 
locations across England and Wales and will be 
supported by a Central Administration in London. The 
Senior Judge designate of the Court is the current 
Master Lush. The Court will be launched in October 
2007.



Mental Capacity Act 2005

• What will be different? (2)
- A new Public Guardian (supported by the Office of 

the Public Guardian (OPG)
- the registering authority for LPAs and 

deputies.
- supervise deputies appointed by the Court 

and provide information to help to the Court 
make decisions.

- work with other agencies, such as the police 
and Social Services to respond to any 
concerns raised about the way in which an 
Attorney or deputy is operating. 



Mental Capacity Act 2005

• What will be different? (2)
- A Public Guardian Board will be appointed to 

scrutinise and review the way in which the 
Public Guardian discharges its functions. The 
Public Guardian will be required to produce 
an annual report about the discharge of its 
functions. Richard Brooke is the new Public 
Guardian Designate. He is currently the 
Chief Executive of the Public Guardianship 
Office. The Public Guardianship Office 
(PGO), based in Archway, North London, will 
become the office of the Public Guardian 
(OPG) in October 2007. 



Mental Capacity Act 2005

• What will be different? (3)

The Act also includes three further key provisions to 
protect vulnerable people :



Mental Capacity Act 2005

• Independent Mental Capacity Advocate (IMCA) -
an IMCA will be someone appointed to support a person 
who lacks capacity but has no one to speak for them 
such as family or friends. They will only be involved 
where decisions are being made about serious medical 
treatment or a change in the person’s accommodation 
where it is provided by the National Health Service or a 
Local Authority. The IMCA makes representations about 
the person’s wishes, feelings, believes and values, at the 
same time as bringing to the attention of the decision 
maker all factors that are relevant to the decision. The



Mental Capacity Act 2005

• The IMCA can challenge the decision maker on behalf of 
the person lacking capacity if necessary. The IMCA 
service will be available from April 2007 in England 
together with related elements of Act to support it eg 
assessing capacity and best interests. In Wales the IMC 
service will be available from October 2007.



Mental Capacity Act 2005

• Advance decisions to refuse treatment -
the Act creates statutory rules with clear safeguards so 
that people may make a decision in advance to refuse 
treatment if they should lack capacity in the future. The 
Act sets out two important safeguards of the validity and 
applicability in relation to advanced decisions. Where an 
advanced decision concerns treatment that is necessary 
to sustain life, strict formalities must be complied with in 
order for the advanced decision to be applicable. These 
formalities are that the decision must be in writing, 
signed and witnesses. In addition, there must be an 
expressed statement that the decision stands “even if life 
is at risk” which must also be in writing, signed and 
witnesses. You will be able to make advanced decisions 
from October 2007.



Mental Capacity Act 2005

• A criminal offence -
the Act introduces a new criminal offence of ill-treatment 
of neglect of a person who lacks capacity. A person 
found guilty of such an offence may be liable to 
imprisonment for a term of up to five years. The new 
criminal offence will be effective from April 2007. 



Mental Capacity Act 2005

• What will be different? (4)

The Act also sets out clear parameters for research 
which will start in October 2007 :



Mental Capacity Act 2005

• What will be different? (4)
- Researching involving, or in relation to, a person 

lacking capacity may be lawfully carried out if an 
“appropriate body” (normally a Research Ethics 
Committee) aggress that the research is safe, 
relates to the person’s condition and cannot be done 
as effectively using people who have mental 
capacity. The research must produce the benefit of 
the person that outweighs any risk or 
burden. Alternatively, if it is to derive new scientific 
knowledge it must be of minimal risk to the person 
and must be carried out with minimal intrusion or 
interference with the rights. 



Mental Capacity Act 2005

• What will be different? (4)
- Carers or nominated third parties must be consulted 

and agree that the person would want to join an 
approved research project. If the person shows any 
signs of resistance or indicates in anyway that he or 
she does not wish to take part, the person must be 
withdrawn from the project immediately. 



Mental Capacity Act 2005
• What will be different? (5)

- The Code of Practice – there is a Code of Practice 
to accompany the Act. The Code provides 
guidance to all those working with and/or 
caring for adults who lack capacity, including family 
members, professionals and carers. It describes 
their responsibilities when acting or making 
decisions with, or on behalf of, individually who 
lack the capacity to do these things 
themselves. Those who will have a duty of care to a 
person lacking capacity, such as Attorneys, 
deputies, IMCAs, professionals and paid carers 
must have regard to the Code. The Code of 
Practice is available on the DCA website. 



Mental Capacity Act 2005
• What will be the same?

- Excluded Decisions
Some types of decisions can never be made by 
another person on behalf of another person who 
lacks capacity and the Act does not change 
this. This is because these decisions or actions are 
either so personal to the individual because other 
laws govern them. These include decisions such as 
marriage or civil partnership, divorce, sexual 
relationships and voting. They also include decisions 
about treatment for mental disorder where someone 
is being detained and treated under Part 4 (Consent 
to Treatment) of the Mental Health Act which allows 
the person to be treated without their consent.



Mental Capacity Act 2005

• What next?
The Department of Constitutional Affairs (DCA) the 
Department of Health (DH) the Public Guardianship 
Office (PGO) and the Welsh Assembly Government 
(WAG) are working on new processes and procedures 
that need to be introduced when the Act comes into full 
effect in October 2007.



Mental Capacity Act 2005

• For further information on the Act contact:

The Public Guardianship Office
Archway Tower
2 Junction Road
London N19 5SZ
DX: 141150 Archway 2
Telephone: 0845 330 2900
Website: www.guardianship.gov.uk
Email: makingdecisions@dca.gfi.gov.uk


