How to lose or damage a Personal Injury Claim
HHJ Cotter Q.C.

Designated Civil Judge Devon and Cornwall  

1.
Substantive Law

· RTA

· The Photographs

· The site visit 

· Distances ( the plaque on the desk)

· Employers liability

· What no statutory duty ?
· Occupiers liability

· Tomlinson and Section 1 Damages Act   
2.
Damages

· Care 
· Gratuitous    ( ordinary life)

· Professional ( three’s a crowd) 
· Residual earning capacity

3.
Procedure

(a) Letters before action



Must be right

(b) Statements




What of “ I really cannot remember” and “ I am not good with words”
A witnesses statement should be frank on this issue and indeed any difficulties wi6th giving evidence ( and it is not that his/her likely limitations when giving evidence are unknown to his /her employer)    

“Before turning to my factual findings I must make some general observations about the evidence. 

I do not think that Mr Foster would be surprised or think it unfair to that I describe him as a poor historian and quite reserved. Indeed so much is set out within the medical records in the context of his reporting of symptoms outside a medico legal context. I found him to be a man trying honestly but with considerable difficulty to recollect matters now stretching back over decades. I suspect that he found giving evidence a stressful experience because his memory was not good and he found the articulation of that which he could recall difficult. Mr Foster will forgive for pointing out that he left school at aged 16 without qualifications, his ambition being to be a labourer and that he has been employed by the Defendant all of his working life. I very much doubt that he has had to address a relatively large group of people such as this before let alone in such a formal setting. It is also to be remembered that he is still on quite a cocktail of medication to combat his depression, poorly controlled hypertension and a tremor, all being unrelated to the conditions which are the subject of this trial. Further, he did or could not call any supporting witnesses to assist with his recollection.        

As for the Defendant the sole witness that was called to cover the issue of the Claimant’s exposure was Mr Faulkner, the parks operations manager, who commenced employment with the Defendant in 1991 . It was clear that he had little if any personal knowledge of the Claimant's use of vibrating equipment but had estimated the Claimant's annual use of equipment on the basis of discussions he had with the Claimant's supervisor Mr Hoff, who by coincidence became the Claimant’s direct line manager, if that is not too grand a title for his role, in 1991. Mr Hoff, who is still employed by the Defendant was not called as a witness. No other current or past employee either at a supervisory of gang or operative level was called.

The failure to call any further lay witness evidence on the facts at the very root of the case cannot be excused through proportionality as each side has called oral evidence from three separate experts at what is no doubt considerable cost. It was a failure much more striking on the part of the Defendant given its records, resources and current employment of at least one material witness. I have no doubt that it was appreciated that the Claimant would find the giving of evidence a stressful and difficult experience  In any event it has made my task all the more difficult .

It appears to me that this difficulty must be seen against the failure of the Defendant to undertake any material assessment of the extent of use of vibrating tools at any stage during the nearly 30 years that the Claimant worked with them. 

I raised at the outset of the hearing whether Mr Hiorns wished to rely to any extent upon the analysis of the Court of Appeal in Keefe
 and he informed me that he did not, stating that matters really stood or fell upon the Claimant’s evidence. However in the assessment of the facts I am driven to make findings on inadequate evidence and in part that must be in part laid at the door of the Defendant. I have therefore been very careful and cautious not to allow its self serving failures to create an unfair benefit when doing the best that I can to assess what occurred during Mr Foster’s employment.”
              





Another shortcut ; “ I agree with the schedule”
(c )  G.P & medical records






Before Claimants sees Doctor if issues to be raised





Denton Hall legal Services –v- Fifield [2006] EWCA Civ 169 




(d ) Issue and service

“For the reasons set out above this appeal succeeds and the order substituted that the claim be struck out. I should finally make it clear that I have never been attracted to applications that in effect stifle a claim or arguments that seek to stifle applications. Justice between the parties must so often surely only be done by the court adjudicating rather than being prevented from adjudicating. However, as I have already indicated this claim highlights the perils of leaving required action to the very end of the limitation period or life of a claim form. Notwithstanding any desire to see issue properly adjudicated upon, the rules must, for the sake of certainty, draw a line somewhere. It can never be wise, unless driven by circumstances, to take matters up to that line.”




(e ) Expert Opinion   : The Requirement of Independence

General Principles ; “ The Ikarian Reefer” [ 1993 ] 2 Lloyd’s Report 68

See Article [2008] JPIL 187 – 248 ( Charles Pugh & Marcus Pilgerstorfer) 

Joint statements








Time to digest/question/speak again

(f) Schedules






My equation ; 






TBA = 
CBA 
or 
WNS
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Moser format 




(g) Site visit






Within directions (  c.f. RTA)  

(h) Skeletons

· In time & by e-mail ( see basis for judgment). If it is not
· The Fast Track

· The Multi Track

· Also at a disadvantage if the Judge has read and started to use the other sides skeleton 

· In Quantum only cases ; yes  and with authorities 

· ( including as to quantum and not just 10thEd JSB !) 
· Tips
· Cross reference to a bundle

· A document that can be used as the basis of  both closing submissions and judgment ( nobody likes reserved judgments ; ex tempore judgments need a structure) 


· Reading list of key documents I ( We all know to read pleadings and witnesses statements)

· Review of Facts ; accurate and balanced ( c.f. hoist by own petard)
· Don’t the detract from good points by advancing unmeritorious ones

· Chronologies
E (By Her Litigation Friend the Official Solicitor)-v-Channel 4 & others[2005] EWHC 1144 (Fam); Munby J stated  

“The final matter is this. The task of preparing this judgment has been made more time consuming by the absence of any chronology. I have accordingly had to piece together myself the narrative in paragraphs [2]−[34] above. In CF vSecretary of State for the Home Department [2004] EWHC 111 (Fam), [2004] 2 FLR 517, at paras [214]−[215], I expressed certain views as to the procedure to be adopted in this Division in cases brought under CPR Part 8. I indicated that there should at the very least be lodged with the court the documents referred to in para 3.1 of the Practice Direction (Family Proceedings: Court Bundles) (10 March 2000) [2000] 1 WLR 737, [2000] 1 FLR 536, that is: a summary of the background to the hearing; a statement of the issue or issues to be determined; a summary of the order or directions sought by each party; a chronology; and skeleton arguments. Given that that was itself a case in which the Official Solicitor was involved it is all the more depressing to have to complain, as I do, about the failure to lodge a chronology. Urgency can be no excuse: if no sooner, there was plenty of time to prepare a proper chronology between the hearings on

19 and 25 May 2005.”






See also CPR 52
· Get your retaliation in first ! Deal with authorities that are obviously relevant but not supportive ( how else do I know they have been considered)   
· Do not copy the whole of long authorities for trite or short points  ( see to agree a bundle with the Defendants in due course)

· Footnotes ( “the more to ensnare the people”) 







(i)  The Bundle “ Sedley’s Laws”
First Law: Documents may be assembled in any order, provided it is not chronological, numerical or alphabetical.

Second Law: Documents shall in no circumstances be paginated continuously.

Third Law: No two copies of any bundle shall have the same pagination.

Fourth Law: Every document shall carry at least three numbers in different places.

Fifth Law: Any important documents shall be omitted.

Sixth Law: At least 10 percent of the documents shall appear more than once in the bundle.

Seventh Law: As many photocopies as practicable shall be illegible, truncated or cropped.

Eighth Law:

1. At least 80 percent of the documents shall be irrelevant. 

2. Counsel shall refer in court to no more than 10 percent of the documents, but these may include as many irrelevant ones as counsel or solicitor deems appropriate. 

Ninth Law: Only one side of any double-sided document shall be reproduced.

Tenth Law: Transcriptions of manuscript documents shall bear as little relation as reasonably practicable to the original.

Eleventh Law: Documents shall be held together, in the absolute discretion of the solicitor assembling them, by:

1. a steel pin sharp enough to injure the reader, 

2. a staple too short to penetrate the full thickness of the bundle. 

3. tape binding so stitched that the bundle cannot be fully opened, or, 

4. a ring or arch-binder, so damaged that the two arcs do not meet. 

4.  Litigation Generally   

“I deem it appropriate to conclude this judgment with some general remarks, which are of wider application than this particular case, and which I hope will be circulated widely. The landscape of litigation, and particularly personal injury claims, has changed enormously since the decision in Biguzzi, which was delivered only four months after the CPR came into force. Initially the legal profession demonstrated that it had taken on board the spirit and intent of the civil justice reforms. Slowly but surely some - and I emphasise only some - practitioners have slipped back into bad old ways. The words “no disrespect” or “no discourtesy” is intended to the court, used on more than one occasion by the Claimant’s solicitors, have become an oft-repeated mantra. They carry no greater conviction than “Have a nice day” in the USA.

The rules are of course the slaves and not the masters, but they provide an important framework within which to operate, and there are certain central tenets. One is that the milestone dates (which include directions hearing, trial windows and trial dates) are not to be trifled with. The parties cannot agree to move them, yet attempts to do so are now commonplace. Sometimes there may be a good reason, but in my experience more often than not this is not the case. Carefully crafted directions are routinely ignored. Equally important is that the court is in control, not the parties. This was a crucial part of Lord Woolf’s proposals because of the well-demonstrated problems which had arisen from leaving the conduct of the case to the parties. In Biguzzi itself Lord Woolf emphasised the need to take account of the administration of justice generally and the need for the courts not to tolerate failure to comply with timetables. Court resources are finite. They are already much scarcer than in 1999 and there can be little doubt that they will become even more scarce following the imminent government spending review. The courts are struggling, and sadly on occasions failing, to provide an efficient service. Practitioners seem not to appreciate that they contribute significantly to the problems: obvious examples are sending in fax and hard copies, sending faxes on non-urgent matters, filing documents which do not need to be filed and which nobody will read, and making unnecessary telephone calls when the information is readily available elsewhere e.g. to ask what a particular court fee is. Practitioners can hardly complain if judges take a robust approach when they are confronted by sloppy practice and, regrettably on some occasions, rank incompetence. It is time for all practitioners to re-read Part I of the CPR carefully (which means not ignoring CPR 1.3) and to renew their commitment to follow its precepts. Such is the strain on court resources, that practitioners may well find that the courts will give preference to those who deal with cases properly, and, unless there are very good reasons, show little indulgence to those who do not”
.
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Separately ranked as a leading silk in 3 areas    

Product liability

Barry Cotter QC  is firmly established as a key player in both the claimant and defence market, acting on significant group actions on both sides of the fence. Lawyers concurred: "Cotter is first-class when it comes to applying his overwhelming legal knowledge to practical situations." Pharmaceutical cases are a niche area for him, as illustrated by his role in the now settled Sabril multiparty pharmaceutical litigation.  
Health and Safety 

Barry Cotter QC's "excellent command of his subject matter” means that he is often called upon to advise blue-chip companies and public bodies. His extensive non-contentious practice is complemented by his vast experience of major prosecutions, inquests and public inquiries. 

Personal Injury

Barry Cotter QC is “a dynamic senior practitioner.” Sources explain that he is “head and shoulders above the competition – he is frank, pragmatic and fuss-free in his approach.”

Legal 500 :2009/10

Ranked as a leading silk in  Health and Safety and  Consumer and Product liability

Health and Safety 

 Barry Cotter QC continues to be ‘very good on all fronts and excellent with clients‘.

Consumer and Product liability

 Barry Cotter QC is ‘an excellent silk; meticulous with great forensic attention to detail‘.
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