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Judgment
LORD JUSTICE CLARKE
Introduction
1. This is an appeal against a decision of Stanley Burnton J made on 14 May 2004 in which he refused the appellant's application for an interim payment of £120,000. The appeal is brought with the permission of the judge.
The claim
2. The appellant is the claimant in the action. I take this account of the claim essentially from the judgment, which sets out the background to the application with admirable clarity. The appellant is aged 34. He was seriously injured in a road accident on 25 May 1998. The defendant has admitted liability for 90 per cent of the loss and damage suffered as a result of the accident. The defence is of course being advanced by the defendant's insurers. The appellant suffered concussive head injury with cerebral contusion, cerebral oedema and diffuse external injury. He suffered organic brain damage and has been diagnosed as suffering from organic personality disorder. He has developed post-traumatic epilepsy. He has behavioural problems that are aggravated by alcohol, which he abuses if given the opportunity. His tolerance of alcohol seems to have been reduced by his injuries and its dis-inhibiting effect leads to aggression.
3. The assessment of the damages is complicated by the fact that he had a history of personality problems with anti-social behaviour and of substance abuse and alcohol dependency before the accident. The report dated 26 March 2004 of Dr Scheepers, the consultant neuropsychiatrist most recently instructed on his behalf, refers to evidence of mental health problems premorbidly with a history of deliberate self-harm and depression.
4. Dr Scheeper's view is that if he had not suffered his injuries he was likely to have continued to experience mental health problems periodically and problems with alcohol dependency and substance misuse throughout his life. However, it is fair to say that at no time before the accident was the appellant detained under the Mental Health Act 1983 ("the MHA"). The trial of the action has been fixed for 6 December this year.
5. The defendants, or more accurately his insurers, have previously made interim payments totally £63,917.96. Since the decision of the judge, a further £10,000 has been paid, making a total of nearly £74,000.
The application
6. One of the striking features of the application to Stanley Burnton J ("the judge") is that an application was previously made for an interim payment of the same sum for the same purpose, which was rejected by Hughes J on 5 March 2004. The appellants did not seek to appeal against that decision. The judge correctly said that he did not sit on appeal from the decision of Hughes J and that, if the appellant wished to assert that the decision was made on wrong principles, the proper course was to seek permission to appeal against the decision to this court.
7. Mr Redfern QC, who appeared before the judge as he appears before us on behalf of the appellant, submitted to the judge that Hughes J had indeed reached his conclusion on wrong principles because of the decision of this court in Stringman v McArdle [1994] 1 WLR 1653, which was not brought to the attention of Hughes J. Mr Redfern also submitted to the judge that the CPR provide for the possibility of repeated applications for interim payments. That is so, but again, as the judge correctly observed, that does not entitle a claimant who has failed before one judge to try again before a different judge unless there has been a relevant and material change of circumstances. The judge held that there had been no relevant change of circumstances, although it is, I think, clear from his judgment that he also applied his own mind to the question whether an order for interim payment was appropriate, and concluded that it was not.
8. The purpose of the application was to fund the appellant's move from his present accommodation into private rented accommodation with 24-hour care and supervision, which would involve a team of six carers and would be very costly. The sum of £120,000 would have met the costs of such accommodation, when it was originally assessed, until trial. The appellant is at present living at Harnham House, which is a private psychiatric hospital where the local authority is funding his treatment under section 117 of the MHA.
9. I summarise the appellant's recent medical history in much the same way as the judge and indeed Hughes J did. In January 1999, he was initially detained under section 2 and subsequently under section 3 of the MHA. In July 2002, he was transferred to Brook House Hospital. On 17 October 2003, a Mental Health Review Tribunal ordered his discharge on 31 December 2003. His discharge was deferred in order to enable arrangements to be made for his accommodation and support in the community. It appears from the Tribunal's decision that they envisaged that he would go to live in a supported hostel. For reasons that the judge said were not satisfactorily explained in the evidence, on his discharge he was instead transferred to Harnham House, a private psychiatric hospital.
10. He is susceptible to binge drinking. He is in a locked war (notwithstanding his status as a voluntary patient) but he is able to leave the ward in practice and goes out at least twice a week, sometimes more often. If he is in the company of his key worker, Tony Martin, his drinking is controlled. But Tony Martin is not able to be present with him all the time, and if he is alone, his drinking is limited only by his funds and the willingness of others to buy him drinks.
11. It is common ground between the doctors that the appellant lacks capacity to make decisions as to his treatment.
The decision
12. Hughes J was not satisfied that the proposed scheme of care was reasonably necessary. It followed that its costs would not be recoverable from the respondent. On that footing, Stanley Burnton J held that the amount of the proposed interim payment, together with the interim payments already made, would exceed a reasonable proportion of the likely final award. The judge himself reconsidered the question whether it was likely that the final award would include compensation for the cost of the proposed scheme. He was not satisfied that it would. The issues between the experts precluded him, he said, from being so satisfied. He examined the reports of the experts on either side and identified the issues between them. His conclusion was that he could not resolve those issues on the application before him. That is the purpose of the trial. He concluded that, in those circumstances, he should not order the interim payment.
13. He further concluded that, if the defendant's case was accepted at the trial, the appellants might recover no more than say £200,000 or so, and that on that basis a total interim payment of, say, £180,000 or £190,000 would exceed a reasonable proportion of the likely amount of the final judgment.
The principles
14. The jurisdiction of the court to grant interim remedies is contained in Part 25 of the CPR. The jurisdiction to make an order for an interim payment is contained in rule 25.7. It is common ground that the court had jurisdiction to make such an order on the facts of this case, subject only to rule 25.7(4), which provides:
"The court must not order an interim payment of more than a reasonable proportion of the likely amount of the final judgment."
15. As I said a moment ago, the judge held that, to make an order in the sum of £120,000 when added to the amounts already paid out, would amount to more than a reasonable proportion of the likely amount of the final judgment. It is important to note that, assuming that the court has jurisdiction under CPR Part 25, the court has a discretion whether or not in fact to do so. Although in the ordinary case where the court has jurisdiction it should make an order, all ultimately depends upon the circumstances of the case. This is to my mind demonstrated by the authorities.
16. The general approach is illustrated by Stringman v McArdle, even though that case was decided under the Rules of the Supreme Court, where Stuart-Smith LJ said this at page 1657 in a passage that was subsequently quoted and adopted by Sir John Balcombe in this court in Campbell v Mylchreest [1998] PIQR Q17:
"The error into which the judge fell in this case was, in my opinion, when he concerned himself with what was to be done with the damages in the hands of the plaintiff or those responsible for her care. Once the threshold conditions in RSC Ord.29, r.11(1), sub-paragraphs (a), (b) or (c) are satisfied, what the court has to do, if it thinks fit, is to make an interim payment of such amount as it thinks just not exceeding a reasonable proportion of the damages which in the opinion of the court are likely to be recovered by the plaintiff after taking into account contributory negligence and any set-off or counterclaim. It should be noted that the plaintiff does not have to demonstrate any particular need over and above the general need that a plaintiff has to be paid his or her damages as soon as reasonably may be done. It will generally be appropriate and just to make an order where there will be some delay until the final disposal of the case. Therefore what the court is concerned with in fixing the quantum is that it does not exceed a reasonable proportion of the damages which in the opinion of the court are likely to be recovered. It is quite clear here that the amount will on any basis substantially exceed the sum of £187,000, which is the sum awarded by way of interim payment to date plus the £100,000 which is now sought. That is all the judge should have been concerned with. In the case of an adult of sound mind, the court making an order under RSC Ord.29, r.11 is not concerned in any way with what the plaintiff does with his damages. In the case of an infant, the money will normally be paid into court and then the next friend will apply to the district judge for payment out as and when the money is required. Where the Court of Protection is concerned, it is for that court to decide how and when the money is to be spent."
The order in that case was that the money paid should be paid to the Court of Protection for that court to decide how it should be spent.
17. The rationale behind that principle is that, in general, once the claimant shows that he will recover at least £X, the court should make an order for an interim payment of £X because the defendant has no legitimate interest in what the claimant spends his damages on.
18. Despite that general principle, it is to be noted that in Campbell v Mylchreest this court indicated that the court should not adopt a mechanistic application of the Stringman v McArdle approach. It might, for example, be prejudicial to the defendant to make the order sought, or there might be other goods reasons for not making the order. In this case, it is to be noted that the appellant did not simply invite the court to make the order, leaving it to the Court of Protection to decide how the money should be spent. On the contrary, the appellant's representatives invited the court to consider the use to which the money would be put in detail. That was, to my mind, a sensible approach, since in the context of this particular litigation there were available the opinions of a number of experts whose views properly bore on the question whether it was reasonably necessary for the appellant to be given the private 24-hour care proposed immediately. As I understand it, one of the central issues at the trial is what care is appropriate in the future; the quantum of damages will depend upon it. Thus, if for example the trial judge holds that the kind of private expenditure now being proposed is not reasonably necessary in the future, and that the appellant can be cared for in a hostel or the like at the expense of a local authority under section 117 of the MHA, there would be no question of money being spent on the kind of accommodation and treatment now proposed in the future. That decision will thus be one for the trial judge.
19. In these circumstances, on the facts of this case, it made sense for the judge hearing the application to be asked to focus on whether this kind of expenditure was reasonably necessary. Thus, this is not a case quite like Stringman v McArdle on the facts. Put another way, it seems to me that the court would be justified in refusing to order an interim payment if it formed the view that the particular expenditure was not reasonably necessary because it could properly hold that the payment was more than a reasonable proportion of the likely amount of the final judgment. That is I think so, even if it is reasonably clear that the appellant is likely to receive damages of at least £200,000. It made sense to ask the court to consider the application in the context of the issues in the action. Indeed, one of the points originally made to Hughes J was that it was intended to try this new arrangement as an experiment in order to assist the trial judge to assess damages on the best evidence as to what was and would reasonably be required by the appellant in the future.
20. It can be seen that, as the application was initially put to Hughes J, there was a close relationship, or potential relationship, between the question whether to make an order for an interim payment in order for this expenditure to be incurred and the resolution of the issues at the trial. It was not originally submitted to Hughes J that the court should simply apply the principles in Stringman v McArdle and leave it to the Court of Protection to decide. It is entirely understandable that that approach was not adopted, since if the Court of Protection was to decide how to spend the money, it would, presumably, be the responsibility of the appellant's advisers to put all relevant material before that court, including the conflicting views of the experts on all sides. I confess that I say that without personal experience of the way the Court of Protection operates. But it is difficult to see how the person making an application to the Court of Protection on behalf of a person lacking capacity would not owe a duty to disclose all material facts to the relevant court officer.
21. So far as I understand it, no attempt has been made to put all those materials before the Court of Protection so far, although, as I understand it, the court has been given some information. Mr Redfern has indicated that, if this appeal were allowed or if a future interim payment were made, it would be appropriate for all relevant materials to be put before the court. That, to my mind, makes sense.
The appeal
22. Although there are a number of grounds set out in the appellant's notice, the skeleton argument, signed by counsel on behalf of the appellant, focuses only on some of them. The oral argument of Mr Redfern this morning has focused on only one of them. I will return to that in a moment.
23. The first submission put forward on behalf of the appellant in the skeleton argument focuses upon the report obtained from Dr Scheepers, who had in fact treated the appellant after the accident in the Transitional Rehabilitation Unit at Haydock. It is submitted that his report and findings are supported by Dr Alice Huddy, who is a consultant neuropsychologist. Dr Scheepers and Dr Huddy are the first doctors to support an attempt at rehabilitation in the community as opposed to managing the risks attendant upon the appellant in the public interest. It is submitted that that constituted a material change of circumstance justifying a second application for an interim payment before the judge, and that is before Stanley Burnton J.
24. In order to evaluate this point, it is important to consider briefly the application before Hughes J and his conclusion. The appellant's litigation friend and case manager, Mr Martin Conroy, gave evidence before Hughes J. As I understand it, to date there has been no one appointed as the appellant's receiver in the Court of Protection, although it is thought likely that Mr Conroy will, in due course, be appointed. No doubt the court, before appointing him, will have proper regard to any conflict of interest that there may be in the circumstances of the case.
25. Hughes J referred to the evidence of the two consultant psychiatrists advising the parties at that time, namely Dr Hay for the appellant and Dr Johns for the respondent. He said this about them in paragraph 14 and 15 of his judgment:
"14. In the meantime, independently of those responsible for his care at Brook House, the claimant had of course been examined with some care by both the consultant psychiatrists whom I have mentioned for the purpose of the present action. It is a salient feature of this case that both those experienced consultant psychiatrists take the very clear view that the requirements of section 3 continue in full to be operative, and that the discharge order was one which in their opinion at any rate, was entirely inappropriate. They point amongst other things to a history of aggression, including aggression to carers, and to the fact that part of the claimant's pattern of behaviour now, through I am sure no fault of his own, is to seek out whenever he can alcohol or other substances for his own use and to succumb to the damaging effects of excess. There have been specific incidents of aggression, including an assault on his mother when he was on home leave. There is also in the background a history of some dis-inhibition sexually, and whilst that is controllable while he is sober, it is much less so when he is not. He is also somebody who, and this is less significant, has now appreciable difficulty in injecting into his daily routine any real urgency, except when the opportunity arises to go in search of drink.
15. However that may be, the discharge of the order under section 3 has occurred and it is not controllable by this court. Nor am I in a position to judge whether it was right or wrong."
26. Hughes J then described the proposal and noted that it would take something like two months to put such a scheme in place. He identified some of the problems involved, and said at paragraphs 19 and 20:
"19. The proposal rests upon the proposition that whichever carer was for the time being in the claimant's company, would of course have no powers of coercion at all. That is the effect of the discharge of the section 3 Order. The claimant is and will remain free to come and go whenever he chooses. The most that the carers could do would be to attempt to discourage him from setting off for undesirable places and undesirable company, perhaps especially late at night, and if discouragement failed, to following along and do what they could to keep him under observation.
20. It is accepted that the principal risk would be that he would seek to escape such supervision and seek to depart, principally in search of alcohol. That he would then abuse it in the company of those who would not be good for him, and that he would then represent a risk to himself and some risk to others."
27. Hughes J then gave some consideration to the costs of it all, and said this:
"25. At one time the present application for an interim payment was coupled with an application by the claimant to defer the trial of this action in order to enable this programme of care which I have endeavoured to describe, to be adopted as an experience and tested out. At that stage the suggestion was that in effect the trial should be deferred by approximately 12 months for the purpose, with no further directions being given until the early part of next year, 2005.
26. That part of the claimant's original application is no longer pursued. It is now accepted by the claimant and asserted by the defendant that the case should proceed to trial as soon as it possibly may. It could, I have no doubt, be ready for trial at the end of the summer, but necessarily it takes its place in a relatively crowded list, and a realistic assessment of the likely date of trial is December."
28. Thus, as I said earlier, it was originally suggested that these proposals should be a test and that the trial should be adjourned while the test or experiment was carried out. That application was, however, abandoned. It seems clear that, when the matter was before Hughes J, no one thought that the scheme could or should be put in place as an experiment to help the trial judge if the trial was to take place in December. Hughes J asked himself the question whether the proposed scheme of care was reasonably necessary for the appellant in his present situation. No one suggested at that time, so far as I can understand, that that was the wrong question to ask. Hughes J concluded that he was not satisfied that the answer was yes. He reached the conclusion on the basis of the psychiatric evidence, including that of Dr Hay, who was advising the appellant. The appellant did not seek to challenge that conclusion in this court.
29. Only then did the appellant's advisers obtain a report from Dr Scheepers. It is submitted that that opinion represents a change in circumstances. However, to my mind, it is simply new evidence and not a change of circumstances. In my opinion, the judge was right to hold that there was no change in circumstances. He accepted that Dr Scheeper's report supports the care proposal and so does Dr Hay in a further report dated 24 March 2004, which was of course after the decision of Hughes J. Dr Hay there says that he sees no alternative to the proposal, but still expresses grave reservations to it as a long-term solution.
30. As indicated earlier, the judge set out passages from the medical experts advising the respondents disagreeing with Dr Scheepers. He quotes from a report from Dr Johns dated 20 April and a letter dated 26 April, and from a letter of a Consultant Clinical Neuropsychologist, Dr Powell, dated 22 April. Finally, he quotes this paragraph from the report dated 25 April of Maureen Bingham, who specialises in trauma nursing, which included:
"I would strongly advise against Mr Tinsley being supported in his own home at the moment. In my opinion he has not met enough of his rehabilitation goals to reduce the risk of harm to himself or others. It may be that he will never reach this potential. The process of care will not necessarily stop him drinking alcohol, shape his behaviour in terms of his daily activities, avoid him getting into trouble, harm himself or others. This would therefore be a high risk venture."
31. As already stated, the judge held that he could not properly resolve the issues between the experts on the application before him. He was, in my opinion, entirely correct so to hold.
32. The second and principal point taken in Mr Redfern's skeleton argument and further elaborated today on a somewhat different basis is that the care proposal should be put into operation as an experiment to be put into effect before the trial. I recognise that that is a potentially relevant factor. As Sir John Balcombe put it in Campbell v Mylchreest:
"There is also, as it seems to me, substance in Mr Mackay's submissions that the judge who hears this argument is going to be helped by knowing how the plaintiff does fare at home, and there is a perfectly valid ground for asking how the judge can make a decision without at least some indication as to that. The playing field is not slanted all one way."
33. However, this submission, to my mind, faces formidable obstacles in this appeal. It is said that it is the appellant's wish that the experiment should take place even if it results in interim payments to date in the sum of £69,000, or now £74,000, in conjunction with the interim payment sought of £120,000 to fund the experiment, effectively wiping out the defendant's valuation of the claim at £200,000. That, to my mind, is a somewhat startling submission. That may be the appellant's wish, and I recognise that the appellant's wish is relevant, but the fact is that it is common ground that he does not have the capacity to form a view on questions like that. It would essentially be a matter for the Court of Protection to consider. As I see it at least, the Court of Protection would have to weigh up all the circumstances of the case, looking at all the relevant material in deciding whether that wish of the appellant, if that is what it is, should be accepted on his behalf.
34. A similar point was taken before Hughes J, but the suggestion that the present proposal should be put into operation to help the trial judge was not then free-standing; it was coupled with an application that the trial be deferred, presumably to give the experiment a chance. As I indicated earlier, the point was abandoned in the course of argument before Hughes J.
35. The point was not taken in the skeleton argument prepared for the hearing before the judge. As I read the skeleton argument, the point taken was the Bald point based on Stringman v McArdle that the appellant was entitled to the money and could spend it how he liked. When I delivered this judgment orally I said that the point had not been taken at all before the judge and relied upon that fact as a reason why the court should not interfere with the decision of the judge. However, after the hearing Mr Redfern delivered to my clerk a copy of the transcript of the submission made orally to the judge with relevant passages highlighted which make it clear that Mr Redfern did submit that the present proposal should be adopted as an experiment to help the trial judge.
36. For example, Mr Redfern submitted that the court would be greatly assisted if it knew "whether the placement in the community for a period of eight or nine months was working". However, he also said in the course of his submissions that, if the experiment failed, the appellant would in effect be spending his own money on it. It is thus clear that the application was not being made on the basis that the appellant would be entitled to recover the cost of the experiment from the defendant as damages whether it succeeded or not, perhaps on the basis that it was a reasonable experiment, but on the basis that the cost would only be recoverable if the trial judge held that the proposed scheme was reasonably necessary at the trial. It is no doubt for that reason that the judge did not expressly mention the submission that the proposal should be adopted as an experiment to assist the trial judge.
37. As already indicated, the judge simply considered, as Hughes J had done, whether the proposed scheme was reasonably necessary and concluded that that depended upon a conflict of medical opinion which he could not and should not seek to resolve. On that basis he considered whether the proposed expenditure amounted to more than a reasonable proportion of the likely amount of the final judgment and concluded that it would on that footing that, if the appellant's case was rejected at the trial, the appellant might recover no more than, say, £200,000.
38. I have reconsidered my judgment in the light of the transcript of the argument before the judge and have reached the same conclusion, although not on the basis that the point was not argued before the judge. The remainder of the judgment is as delivered orally.
39. In my opinion, the judge cannot be said to have erred in principle or to be plainly wrong in reaching the conclusion he did. If one focuses on the material which was before the judge, it appears to me that the evidence simply did not support the submission. First, none of the medical evidence supports the approach as an experiment to help the trial judge.
40. Secondly, when the matter was before Hughes J it was said that it would take two months to set up the experiment. There is now no evidence as to how long it would take at this time of year if, say, efforts began immediately. We were told by Mr Redfern that there is going to be a meeting next week between those concerned, including a Dr Kemp, and a further meeting on 3 August, which is the week after next, in relation to possible rented accommodation which would be required. However, there was no evidence before the judge, let alone clear evidence, as to how an experiment might be set up in practical terms between the time he made his decision and the time of the trial in early December. There was further no evidence as to precisely when the Court of Protection would consider the question which it would have to consider.
41. In my judgment none of the submissions in the appellant's skeleton argument, or indeed on any of the materials which were available before today, supports the conclusion that the judge erred in any way. I would hold that, on the material available to him, the judge was entitled to hold (a) that if the defendant's case was accepted at the trial, the appellant might recover only some £200,000 or so; (b) that an interim payment of £180,000 or £190,000 was more than a reasonable proportion of that figure; and (c) that it was not possible to resolve the issue between the experts on this interlocutory application. The judge made no error of principle and was entitled to exercise his discretion as he did. There was no material change of circumstances between the decision of Hughes J and the decision of the judge, and there was no evidence before the judge as to how long any experiment would take to set up or as to the practicalities of having a worthwhile experiment before the trial.
42. In the course of argument this morning, Mr Redfern has principally relied on materials which have come into existence since the matter was before the judge. In particular, he relies on two documents: first, he relies upon what is described as a Nursing Report for CPA Review by Caroline Ceesay dated 29 June; and secondly he relies upon a letter from Mr Ashhurst, who is described as the Brain Injury Case Manager to the Manchester Mental Health and Social Care Trust, to which I will refer in a moment. In short, Mr Redfern submits that the first of those documents strongly supports Dr Scheeper's view that Harnham House is entirely unsuitable for the appellant and that urgent steps are required in order to ensure that the appellant is not able to have any contact with alcohol. He submits that the regime at Harnham House has wholly failed to achieve that and he further submits that the only way in which that can be achieved is by one-to-one, 24-hour a day care.
43. He further submits that the letter of 30 June to the Manchester Mental Health and Social Care Trust, together with its addendum, sets out a sensible course of care. It runs to a number of pages and identifies, in relation to each of the appellant's cognitive functions, the goal, the action and what is described as "outcome measurement". All that is new material which has come into existence since the matter was before Stanley Burnton J. It appeared to me, as I listened to Mr Redfern's submissions, that what the appellants were seeking to do was essentially to make a new application based upon fresh material. That is not essentially an appeal process. I can well understand that, if there is new material, if there is a material change of circumstances, it would or might be possible to go back to a judge to make an application on that basis. However, if the matter was going to be put before this court by way of reliance upon further evidence, it would have been necessary to produce much more specific material. Moreover, it would have been necessary to give more notice than was in fact given of the material. It was not until this morning that I appreciated that the case was going to be put in quite this way. It appears to me that the material is quite insufficient for this court to decide whether the proposed experiment is reasonably necessary in the light of the new materials, or indeed whether it is practicable, having regard to the fact that it is nearly 1 August and the trial is to take place in about four months time.
44. I recognise that Mr Redfern now says that the interim payment need only be £40,000 and not £120,000 because the period concerned is only a third of the year and not the whole year originally contemplated, but, in my judgment, this is quite insufficient information to form the basis of a successful appeal. It will, as I say, be necessary for the materials to be properly deployed before a judge if the appellant or his advisers really wish to pursue this new application.
45. I can see that it might be thought on the part of the defendant that an interim payment of say £30,000 or £40,000 would make some sense. After all, if the defendants are going to be liable for £200,000 on any basis, why should they not pay £30,000 or £40,000? I entirely see the force of that. Indeed, they might think that, if it really is practicable to put this into effect in time to get some meaningful answer before the trial, that it would be helpful to them, because if the fears expressed by their doctors are correct, the experiment would fail and the answer would be clear. If, on the other hand, it succeeds, then that too would assist the trial judge. I entirely see the force of that. But that would have to be done by way of fresh application. It does not form the basis of a successful appeal.
46. For these reasons, I would dismiss the appeal.
47. LORD JUSTICE MUNBY: I agree.
48. LORD JUSTICE THORPE: I also agree that this appeal should be dismissed for the reasons given by my Lord, Clarke LJ. I only add that, in paragraph 12 of the judgment of Stanley Burnton J, there is a particularly neat statement of principle which I would therefore like to cite and adopt:
" ... in general the court is not concerned as to the desirability of the expenditure intended to be met with the proposed interim payment: Stringman v McArdle [1994] 1 WLR 1653. That is a question not for this court, but for those responsible for his care (including his Receiver and Case Manager) and the Court of Protection. On the other hand, it is a relevant consideration, which may lead to the court declining to exercise its discretion to order an interim payment, that the payment may prejudice the trial or the position of the defendant in the proceedings or prejudge an issue to be determined at the trial."
Order: appeal dismissed. Costs awarded in favour of the respondent.
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