 
 Criminal Injuries Compensation for 
survivors of sexual abuse and child abuse

1. Introduction

This talk is aimed at practitioners who have some experience of CICA claims and are concerned with claims pursuant to the 1996, 2001 and 2008 Criminal Injuries Compensation Schemes.  In particular we will consider claims for sexual and child abuse.
 In some cases you will have conduct of the claim from the outset. This will mainly apply in union funded claims or where there has been an early referral from victim support or a similar agency, or where social services have instructed you to bring a claim on a child’s behalf. However, in the vast majority of sexual abuse claims the abuse will be historic and the claim will probably have come to you later on in the process. If there has been a conviction you have a huge head start and subject to the questions of consent in fact and conduct there should be no real difficulty in establishing eligibility. It is worth remembering the basic rules on eligibility replicated below. Absent a conviction your work will generally be much harder. In respect of child abuse, where there is a mixture of neglect and more ‘active’ abuse you will need to consider closely issues of eligibility and direct attribution.
2. Jurisdiction :

Key points :

Criminal injury on or after 1st August 1964 (para 6)

Victim of criminal injury has since died.

‘Same roof rule’ still applies to injuries prior to 1st October 1979 i.e. where the criminal injury was sustained before 1.10.79 and the victim and thre assailant were living together at the time as members of the same family. This acts still as an absolute bar and all legal challenges to this rule have failed.
Family violence

Remember (para 17 1996 Scheme, 17 2001 Scheme and 18 of 2008 Scheme: “at the time when the injury was sustained, the victim and any assailant (whether or not that assailant actually inflicted the injury) were living in the same household as members of the same  family an award will be withheld unless :

(a) The assailant has been prosecuted in connection with the offence, except where  a claims officer considers that there are practical, technical or other good reasons why a prosecution has not been brought. And

(b) In the case of violence between adults in the family, a claims officer is satisfied that the applicant and the assailant stopped living in the same household  before the application was made and are unlikely to share the same household again.”

Under the 2008 Scheme same sex partners are also included in this description whether or not they have a civil partnership.  The test revolves around living together as partners or man and wife. There is no real guidance in respect of the issues surrounding a prosecution. However, there is no property in a witness. It is prudent to make enquiries of the police and if possible find the investigating officer who will generally have a keen idea about the reasons for the failure of the prosecution at trial or the decision not to prosecute. They can be very helpful and their evidence will hold high persuasive authority with a Tribunal. Evidence of living arrangements and financial affairs may need to be produced in terms of bank statements, tenancies, witness statements and the like.
No risk of benefit to offender

The risk that an award may benefit an offender may be a complete bar to compensation. (paras 15(a) 1996 Scheme, 16(a) 2001 Scheme and 16(a) of 2008 Scheme). Generally with the use of trusts, statutory wills and the like and appropriate witness evidence one can  ‘get around’ these provisions. Plainly if the victim and assailant carry on living together the claim would be excluded in any event.

Geographical restrictions
The injury must be sustained in and directly attributable to an act occurring in Great Britain (Northern Ireland is covered by a different Scheme), although the jurisdiction is extended to cover criminal injuries sustained on board British Aircraft and ships (cf notes 1 &2 of 08 Scheme – the wording ‘in and directly attributable to’ has been beefed up under 08 Scheme). 

3. Eligibility

In order to establish eligibility the Applicant must establish :  
Para 8 : ‘Criminal injury…. sustained in and directly attributable to an Act occurring in Great Britain…which is :

(a) a crime of violence (including arson, fire raising or an act of poisoning) ; or

(b) an offence of trespass on a railway; or

(c) the apprehension or attempted apprehension of an offender or a suspected offender, the prevention or attempted prevention of an offence, or the giving of help to any constable who is engaged in any such activity.

The burden of proof rests on the applicant (para 19). Classically a crime of violence will be an assault : “an act whereby a person intentionally or recklessly causes another person to apprehend immediate unlawful personal violence or to sustain unlawful personal violence.” R v Venna [1976] QB 421. 

In R v Ex parte Webb [1987] 1 QB 74 the court held on judicial review that : The concept of a crime of violence is not a term of art. It is a jury question for the Panel – a reasonable and literate man’s understanding of the circumstances in which he could under the scheme be paid compensation for a personal injury caused by a crime of violence. In relation to assaults, the question is not technical or complicated. The Panel will recognise a crime of violence when they hear about it. The correct approach is were the events (a) a crime and (b) a crime of violence. One should look at the nature, not the consequences of, the unlawful act.
Sexual assaults
The tariff to the Schemes recognizes a whole raft of sexual assaults from rape to indecent assault over clothing. Note however, that the CICA makes a distinction between consent in fact and consent in law. This is dealt with below. Further, the CICA will and a Tribunal is required to have regard to the conduct of the victim which may include conduct at the time of the alleged offence which may be considered to have been provocative.  Alternatively conduct may be unrelated to the assault but considered to be relevant in terms of the broader question of conduct and whether the Applicant is a worthy recipient of public funds e.g. convictions for theft or for example working as a prostitute, or having a drug habit could be held against the victim. 
Indecent assault : is criminal offence and is now included in the Scheme but there was found to be an argument against whether  a crime of violence was committed when  a man invited a child to commit an act of indecency on him  see Fairclough v Whip [1951] 1 All ER. In this case an indecent assault was found not to have occurred! though most of us would think this is outdated.  

Indecent exposure

 The Board in LC v CICB (1999) TLR 3 June  held that a crime of violence had not occurred when a girl witnessed a man exposing himself and masturbating on three occasions.  On Judicial Review the court held that the Board was  entitled to the view that it reached but that each case would depend on its merits and indecent exposure could in the right circumstances amount to a crime of violence.
Note  that there additional requirements in respect of psychological injury only (para 9 1996, 2001, 2008) Control mechanisms for psychiatric injuries alone continue (reasonable fear of immediate physical harm or close ties of love and affection or non consenting victim of sexual abuse, or victim by reason of offence of trespass on a railway).  Specifically cf Para 9(c) in a claim arising out of a sexual offence, was the non 
Consenting victim  of that offence (which does not include a victim who consented in fact but was deemed in law not to have consented.”  (Consent is considered further below).
Physical abuse

This plainly falls within the definition of a crime of violence and there are different categories of physical abuse recognized in the Tariff.

Emotional abuse

This is a much more difficult but perhaps more frequently encountered and in some cases more devastating head of loss; frequently it will accompany sexual or physical abuse. Evidentially this is generally more challenging to prove especially with children. You should consider whether the evidence demonstrates whether the factors relevant to establishing the victim as a secondary victim are made out. See paragraph 9(b) of the 1996 and 2001  and 2008 Schemes. Did they witness the rape or beating of their mother at the hands of their father? Were they in at risk of physical injury when these things occurred? Did the child try and intervene?  See the recent case of AP v First Tier Tribunal  & CICA [2011] UKUT 368 AAC regarding secondary victims and the concept of immediate aftermath. Look out for further case to be reported on Lawtel in respect of similar considerations.
Neglect

Neglect is tricky. The CICA  and the Tribunal will both argue strenuously against the inclusion of any injuries that are attributable to neglect. You will need to consider closely whether any aspects of the neglect fall into the category of a crime of violence having regard to the nature of the conduct. Leaving a child in filthy clothing in a filthy bed with inadequate food is neglect and may constitute child cruelty. You will have an uphill struggle to persuade them this is a crime of violence. Some lateral thinking and detailed instructions – in so far as you are able to get them –may be crucial here.  A conviction for child Cruelty pursuant to the Children and Young Persons Act 1933 may assist but ultimately whether the conduct was a crime of violence will still be fact sensitive. See also schedule 15 to the Criminal Justice Act 2003 which specifies ‘violent offences’ This will not be determinative but can be of assistance in such cases.
Co-existing physical injury with any of the above – a crime of violence will be proved. Look carefully for any co-existing physical injury.
Bigamy is a fraudulent offence not a violent one (Gray v CICAB ) 1999 SLT 425

Incest : is fact sensitive, generally it will amount to rape and crime of violence but will depend on the circumstances (Millar (Curator Bonis to AP v CICB 1997 SLT 1180)
Foetal alcohol spectrum disorder FASD :  The Tribunal at First instance has determined a case in the Applicant’s favour (details remain confidential). However, the CICA have appealed the finding of eligibility and the judicial review hearing will be heard on 30th April 2012.  The Applicant won at first instance on the basis that her mother’s excessive drinking amounted to the offence of poisoning (section 23 of the Offences Against the Person Act 1861 – a crime of basic intent). 
4. Understanding the criminal law :  crimes of specific and basic intent

Get access to an Archbold if unsure.

Consider what is the offending behaviour : was it a crime of violence or otherwise included in the Scheme? 

If no conviction what would the offender have been charged with by way of a criminal offence? 
Understanding recklessness for crimes of basic intent

The House of Lords in R v G & R held that the Court of Appeal had erred in R v Caldwell  in concluding that the meaning of recklessness under the Criminal Damage Act 1971 did not include proof of foresight of injury with the accused then going on to take this risk.  The facts in R v G & R illustrate the point nicely. Two boys aged 11 and 12 went camping without their parents permission. They set fire to newspapers which they put under a wheelie bin in a yard at the rear of a shop. They assumed that the papers would burn themselves out. However, the wheelie bin caught fire and the fire spread to the shop causing over £1 million worth of damage. Neither boy appreciated the risk of the fire spreading. They were convicted at first instance and on appeal in reliance on the objective test in R v Caldwell. The reversal of that decision and imposition of the partially subjective test in R v Cunningham (1957) 2 QB 396 resulted in their convictions being quashed by the House of Lords. The test under section 1 of the Criminal Damage Act 1971 is formulated thus : a person acted recklessly within the meaning of the Act with respect to (i) a circumstance when he was aware of a risk that it existed or would exist; and (ii) a result when he was aware of a risk that it would occur and it was in the circumstances known to him unreasonable to take the risk.  I do not think this alters the law in respect of the need for hostile intent in determining whether there has been a crime of violence (although the mens rea and actus reus do not always need to coincide – it depends on the offence alleged).  This is one of the issues in the ongoing FASD case.
5. Understanding ‘consent in fact’
Willing participants are not victims as far as the application of the Scheme is concerned.
The basic rule is that Applicant must establish lack of consent (ex parte Piercey [1997] Current Law year Book par 1191). Consent in fact rather than the concept of consent in law, is relevant Ex parte August & ex parte Brown [2001] QB774. The facts are relevant :
August : troubled background, became rent boy aged 13. Assailant convicted 4 counts buggery Panel refused claim.

Brown: alleged buggery at approved school some evidence he was a rent boy. Medical evidence consistent repeated buggery. Court overturned panel’s refusal of claim

The Court of Appeal declined both claims holding that consent was a jury question. One had to consider the nature of act. The fact that the victim could not consent in law was  not to the point.
August : appealed to the ECHR  which held that there had been no breach of his convention rights: his assailant had received a custodial sentence and there was no convention right to compensation. 

R  on the applic of JE v CICAP [2003] EWCA Civ 237 vulnerable prisoner buggered by cellmate. Panel found he consented in fact. On appeal reasoning found to be insufficient. Insufficient consideration of grooming, age differences and precise facts: appeal successful.

Reasoning in JE  followed in R on the applic CD & JM v CICAP [2004] EWHC Admin 1674. The Tribunal had turned down the Applicant CD’s case in respect of rape on the basis that even though she was only 12 at the time she had previous sexual experience, she was willing to participate in intercourse and enjoyed it and there were no threats.  JM’s case was successful where she was the subject of a series of sexual assaults by the son of the foster carer with whom she had been placed. The vulnerability of her position and the balance of responsibility had not been properly explored by the panel. This case highlights the need to take detailed instructions and to properly understand the context in which abuse has occurred.
6. Reporting & cooperation
This is crucially important. It is the major reason for turning down many applications. 

 Reporting is a vexed issue in abuse cases where the child or adult may be disempowered from reporting due to their psychiatric state, or they remain in the thrall of an abuser.  The duty is specified at para 13 of the Schemes. The question of ‘other appropriate authority’ requires proper investigation by the lawyer.  The Applicant must do the running on this issue and establish in context that the Applicant was telling (in their world) an appropriate person.  Also note that if a report has been made to a teacher, doctor or other person in loco parentis but then no action was taken, it may then be said that the individual ought to have pursued matters further and reported it to the police. This can be fatal if there is a time limit point. If the victim knows they have been the victim of abuse and report it to a teacher or social worker (who then do nothing) then arguably the victim knows the essential information which could be given to the police. Cases with a long delay between initial disclosure to one individual before reporting to the police are less likely to succeed. Cooperation with  the police is also crucial. An initial willingness is often wiped out by a subsequent failure. The input of your psychiatrist/psychologist and of the investigating officer and their perception of how events unfolded may save the day here. From the expert evidence perspective, there needs to be a compelling account of how and why  and for how long the injuries form/ed an obstacle to reporting and/or cooperation.
7. Direct attribution

 Do not confuse this with reasonable foreseeability which is not relevant to these claims. In some senses direct attributability is wider than reasonable foreseeability. Direct attributability does not mean solely attributable it means on the basis of the relevant facts, a substantial cause of the injury. An intervening cause or event may not remove attributability to the original events . In the words of Lord Denning MR in R v CICB ex parte Ince [1973] 3 All ER 808 “even if the intervening cause is the negligence or wrongful act of the injured person or a third party, the injury still may be attributable to the original event and give rise to a claim for compensation. It only ceases to be so when the intervening event is so powerful as to reduce the original event to a piece of history.”  Plainly there are often a cumulative range of reasons for the difficulties encountered by many victims, a good number of them perhaps relating to other matters rather than criminal injuries sustained by the Applicant. In the case of the shaken baby, or the child with non accidental injuries, the time in care, the removal from the parents and shunting between foster placements until adoption is finally achieved can be regarded as a potent cause of the Appellant’s problems. The CICA will be astute to argue that none of the psychiatric consequences of such disruption ought to be taken into account.  This may be so in cases where the parenting was plainly inadequate and the child would inevitably have gone into care. The position may well be different in cases of discreet violence or abuse where it is only this fact  that results in the removal. Careful choice of experts and drafting of questions and letters of instruction, as well as a review of any old care papers and Form E’s prior to adoption may assist in this respect. It is crucial that the expert and lay evidence addresses the ‘but for’ question with a full background account and full regard to the circumstances of the individual. Otherwise one risks arbitrary discounting which is hard to overcome for ‘the other or inevitable problems’ which may have occurred where an individual’s life is disrupted by a number of factors.
5
Time Limits
Prior to the statutory Schemes the time limit was 3 years as per personal injury claims.  Since the 1996 Scheme the time limit for bringing a claim has been 2 years. “It should be made as soon as possible after the incident giving rise to the injury and must be received by the Authority within two years of the date of the incident.” (para 17: 1996 Scheme, Para 18 2001 Scheme , para 18 2008 Scheme).   The concept of a child being under a disability until of majority does not strictly apply. You must consider critically the age, position and nature of the child’s complaints and the facts of the case in order to take a view on this at an early stage.
6
Waiver of time limits - discretion

The 1996 and 2001 Schemes went on to say : A claims officer may waive this time limit where he considers that , by reason of the particular circumstances of the case, it is reasonable and in the interests of justice to do so.”  The discretion was therefore broad and broadly expressed. The CICA produced a Guide  in 1996 specifically in relation to child abuse which stated “We adopt a sympathetic attitude towards late claims made on behalf of children, or by children themselves when made within a reasonable time of reaching age 18.”   In the Guide to the 2001 Scheme this policy appears to have tightened and changed. The guide at page 31 says : “The test for accepting a late application is quite a tough one.’ Reasonable’ means among other things, that it was not realistic to expect an application to be made within the two year period. ‘ In the interests of justice’ means, among other things, that it is not going to be too difficult to get reliable evidence  of the circumstances of the incident and how serious the injury is….both parts of the test must be met.” Great emphasis is placed on independent verification of the fact of the abuse which is why the passage of time can be so crucial. The guide goes on :

“ we will consider a late application sympathetically if ;

For some reason you were not able to act for yourself at the time;

You were under 18 at the time of the incident (as long as you then apply soon after reaching the age of 18) or;

Your injuries become noticeable only some time after the incident which caused them, as long as you apply as soon as you discover the cause.”

8. The test for waiver has been tightened under the 2008 Scheme 

by which claims officer may waive the limit only where  “(a) it is practicable for the application to be considered ; and (b) in the particular circumstances of the case, it would not have been reasonable to expect the applicant to have made the application within the two-year period.”   The CICA and the Tribunal remain alive to the issues which commonly arise in historical sexual abuse claims and which tend to result in late reporting. However, in other types of cases practitioners should tread very cautiously where the claim is outside the 2 year limit. Section 2 of the Guide to the 2008 Scheme simply says :

“This time limit may be disregarded, but only in exceptional circumstances where :

 The circumstances of your injury meant that we could not reasonably have expected you to apply within the 2 year time limit; and

It is still possible to investigate your claim.”

Indicators of success on waiver :

1. Independent verification available, police investigation may be sufficient if supportive even if the crown decided not to prosecute e.g. because not in the Applicant’s interests or some other obstacle to prosecution. Witness evidence from reliable witnesses. Contemporaneous records e.g. medical/school records/ social services records. Expert evidence may also obviously assist if well prepared and thoroughly argued.
2. Recent conviction helpful but beware too long a delay between conviction and application.  E.g. R v CICB ex parte Wilson (1991) LEXIS 5 February. Sex abuse alleged from age 10-16  by stepfather. Victim married in 1982 and reported the matter to the police in 1988 and her step father was convicted the following year. Her application in 1990 was refused.  Popplewell J said of the Applicant’s complaint “it does not seem to me that the fact that the Board is generous  in some cases is  good reason for saying  that in the instant case  it behaved unreasonably.”  Contrast this with the words of Mr Justice Judge in R v CICB ex parte D  (unrep 6 June 1995) “in cases where sexual  abuse has been established  against the father, it would not in my judgment normally  be reasonable for excessive attention  to be paid to the delay which may have elapsed before the victim was able to bring herself to report the crimes. It would equally not normally be reasonable  for the Board to take account of further delay occasioned by the workings of the ordinary criminal process.”
3. Ongoing connection between abuser and victim  acted as obstacle for victim to report and/or claim.

Note that attempts to rely on a generally sympathetic attitude of the Tribunal may well fall on deaf ears. A good example of this is : the upholding of a decision of Diana Cotton QC in turning down an application for historic sex abuse in a care home see : R on the application of M v The Criminal Injuries Compensation Appeal Panel [2003] EWHC Admin 243. You should scrutinise the medical and other records for earlier mentions and allegations of the and/or other abuse. If the index or any other abuse has been complained about to a medical practitioner or at school  or to some other form of ‘authority’ then delay after this ‘report’ will probably be held to be culpable and will be difficult to overcome. 
8.  Reductions for conduct 

Para 13  Reductions for conduct. 
Reductions can continue to be made in respect of failure to report to the police, failure to cooperate with the police, authorities or CICA, or due to conduct before or after the incident or in relation to character as evidence by convictions. 

Para 14 (1)  Witholding award for failure to give reasonable assistance  An award may be witheld under the 2008 Scheme where the Applicant has ‘repeatedly and without reasonable excuse’ failed to respond to the Authority’s communications at his or her last known address. This is likely to affect applicants who lead more chaotic lives and do not notify the CICA of changes of address; many of whom may not be represented.

I have had brain injury cases where CICA have withheld or reduced on basis that Appellant failed the effort test in neuropsychometric testing, or was said to have given expert conflicting information.  This is not always easy to overcome on appeal before Tribunal.
Para 14(2) excessive alcohol / use of illicit drugs  continues to provide a basis upon which a reduction or withholding of an award may be made, providing that the alcohol or drugs may be regarded as having ‘ contributed to the circumstances giving rise to the injury in such a way as to make it inappropriate that a full award or any award be made.’ 

No need for causal link between conduct and qualifying injury

Moral view can be taken of Appellant over all

Beware the provocative comment or the evidence on previous sexual experiences and attitudes to sex.
Beware the non tax payer!

Beware the undisclosed previous convictions!

Deductions cut across the board

Consider abandonment of LOE if non payment of tax or possible benefit fraud : 

(at Common law : Hunter v Butler (1995) The Times 28th Dec – where previous non payment still have a claim for LOE but needs to be netted down and C runs risk of being reported to Inland Revenue. Whereas double fraud : i.e. earn and not declare and claim benefits at same time, precludes claim on public policy grounds). 

Under Scheme cf : Summary Guidance for Panel Members : 2004

When assessing loss of earnings, Panels should not take into account pre-incident income that has not been declared to the Inland Revenue. Although there is some authority to indicate undeclared income can be taken into account in personal injury cases at common law, the CICS is funded by tax payers and the CICAP policy is that a person who chooses to evade payment of tax should not benefit, at least so far as a claim for loss of earnings concerned.

Recent conduct cases :

R ( on the application of Mohammed) v CICAP [2008] EWHC 1733 Admin, considered paragraph 13(1)(d) “conduct during an incident”. In that case, an application on behalf of a man who had not walked away from a fight, but had waited outside an assailant’s home and called for reinforcements, was refused an award, even though he was killed by the assailant in the ensuing fight. 

R (on the application of Andronati) v CICAP [2006] EWHC 1420. The applicant was the victim of a rape. Both the Authority and the CICAP declined to make an award on the basis that the applicant was in the UK illegally, having overstayed her leave to remain.  She was refused asylum in the UK but was then granted asylum in Ireland. The Authority rejected the claim on the basis of paragraph13(e) of the 2001 Scheme, and the CICAP refused an appeal, finding that the applicant’s conduct and character, under paragraph 13(d) and (e), in remaining in the UK unlawfully made an award from public funds inappropriate. The applicant sought to judicially review that decision, and the Court found that the CICAP had failed to consider the impact of the subsequent granting of asylum, and that the Panel should have considered whether the Applicant could reasonably have been expected to leave the UK in circumstances when she had a well-founded fear of persecution.

9. Conviction of offender not required.

It is fair to note that paragraph 10 of the Scheme makes it plain that the conviction of the offender is not required. 
 As set out above, it is clear that there are substantial benefits in terms of establishing eligibility if there has been a conviction. It makes it much more likely that the time limit would be waived (although not inevitable), it will cut down the case preparation and litigation risks in respect of eligibility. However frequently the convictions obtained or pursued at trial will not reflect the totality of the abuse alleged.  A view will need to be taken as to the viability of pursuing the claim on the basis of other ancillary unsubstantiated allegations. They may not actually add much to the potential quantum of the claim but this must be balanced against the risks associated with inconsistency and possible watering down in terms of direct attribution of injuries to the index abuse. See further R v CICB ex parte D  (unrep 6 June 1995) where precisely that situation pertained. i.e. other allegations had  been made  but never substantiated against the grandfather whereas the conviction was against the father. 

10. Obtaining expert evidence

The question often arises as to whose responsibility it is to gather the relevant evidence. The starting point under the Scheme, which remains the case in the 2008 Scheme, is that it is for the applicant to make out his or her case (para 19). The Application form is the crucial first step and provides the applicant with the chance to set out the particulars of the events in a way which is favourable to his or her case and is very important evidentially.  The first port of call before obtaining a medico-legal report (unless this has been done in any event in preparation for an employer’s liability or other civil claim) should be to obtain disclosure of what the CICA already has as well as the Applicants medical records including (especially in sexual abuse and psychiatric injury claims) their counselling records and any available care records. Thereafter, the parties should as a matter of good practice consider joint instruction of the relevant expert.  In many cases your client will not have the means to obtain their own report and you can steer the CICA towards (i) the right discipline (ii) the right expert and (iii) the correct questions to pose to the expert. In relation to (iii) you may find it preferable to draft your own letter of instruction  for the CICA to approve.  You will often find the CICA will not go to this expense until the Appeal stage and you will have to take a view whether you can or should obtain your own evidence before the appeal is submitted.

 In case where the means are available it is generally advisable to obtain one’s own expert evidence – but understanding the cost may not be recovered unless you have invited the CICA to obtain a joint report and they have refused.  This way the draft report may be scrutinised and discussed with the expert, in the context of a particular case. It is worth ensuring that the letter of instruction makes clear the ambit of the Scheme and the questions which the expert is required to address. In particular where the victim has committed criminal offences the connection between the abuse they suffered and the engagement in criminal behaviour requires careful and circumspect analysis. Similarly drug and alcohol abuse, so commonly found also requires this type of analysis. Michael Lewer QC who was the Chairman of the Board in 2000 wrote a policy document having heard a series of claims arising out of systemic abuse in a care home. He made the point that many of the men went on to offend and abuse drugs or alcohol and that the psychologists did make a link between the abuse and their offending behaviour. However, the greater the offending behaviour, the longer the period of time elapsing between the abuse and the offending behaviour the less likely that an award would be made.  You should address the issue of offending and conduct head on since your expert may be able to assist in terms of mitigation. In terms of practicalities, it is important that the psychologist, or psychiatrist has had access to as full and complete a set of medical and counselling and social services records as can be obtained. Particular attention should be paid to previous reporting (or lack of previous reporting where it might otherwise have been expected in context)  of the index abuse or other abuse that the Applicant may have suffered. Inconsistencies in this regard will generally be very damaging and may cloud the view that may otherwise be taken in respect of the credibility of the Applicant. 
11. Medical examination of the applicant

Paragraph 21 of the 2008 Scheme provides that “Where a claims officer considers that an examination of the injury is required before a decision can be reached, the Authority will make arrangements for such an examination by a duly qualified medical practitioner. Reasonable expenses incurred by the applicant in that connection will be met by the Authority.”  If you reach an impasse regarding the need for expert evidence then consider reliance on the words of Sedley LJ in C v The Home Office and the CICA [2004] EWCA Civ 234

“the claims officer cannot lawfully elect not to arrange a medical examination if, objectively, the decision he has to make requires one. That is not to say that there will not be marginal cases where his decision can legitimately go either way; but the margin is likely to be a slim one.”

‘Re C’ is an important case which practitioners ought to consult in this context. It is plain from this case that this may extend to nursing reports or occupational health reports, not only what may be more strictly regarded as medical reports. 

12.  Police evidence  
As set out above in cases where this has involved police sourced evidence and the CICA is reluctant to part with the evidence the appellant should rely on the guidance of Turner J in ex parte Leatherland, Brammall & Kay [2001] ACD 76 to the effect that on an initial decision the gist of the evidence ought to be disclosed (although Scheme grounds may sometimes be sufficient) and upon review the evidential basis of the decision  should be identified. The gist of the evidence may be sufficient but the appellant should be able to prepare a reasoned appeal notice and know what additional evidence he may require to meet refusal. If the evidence is related to medical reports and the like prepared in relation to the appellant it is difficult to see any justification for the CICA resisting full disclosure at this juncture. On appeal, the evidence should be disclosed in advance of the hearing.

· Ex parte Leatherland, Bramall & Kay  [2001] ACD 76

· On initial determination : gist of evidence should be identified. In some cases ‘scheme grounds’ sufficient

· On Review : evidential basis of decision should be identified. Gist may be sufficient but A should be able to prepare reasoned appeal notice and know what additional evidence he may require to meet refusal.
· On appeal Advance disclosure should be given (not on the day of the hearing). 
· Practical advice  Get there early and speak to officer in case and ask to see the file
13. Application form and disclosure of medical evidence
 The Appliation form is important. It is the foundation on which the claim should be built and the content of it will be scrutinised by the CICA and later on appeal by the Tribunal. The consent and signature form is also important because in signing it not only is the applicant giving permission for enquiries to be made to the police, doctors, DWP etc but it also says 

“I will give you and if appropriate, the Tribunals Service, Criminal Injuries Compensation:

-Written details if any of the information I have provided changes;

-Details of claims for compensation of damages related to the injury set out in this form from any other person or organisation, and I understand that you can delay settling my claim while this is resolved;

-Details of damages or compensation from any other source for the injury set out in this form; and

-All the reasonable help you need and let you see all medical reports about the injury (including fatal injuries). 

Part of the rationale behind this is that the process which the parties are engaged in is an inquisitorial one rather than an adversarial one. In this context it is easy to see why such undertakings are sought and why the CICA or Tribunal wish to see all of the evidence medical and otherwise which may be available in respect of the circumstances leading to an injury, or relevant to the claim for compensation. The interrelationship between this and the legal professional privilege which attaches to medical-legal reports is difficult. What should one do therefore if one has a negative medico-legal report which was commissioned for an employer’s liability claim running in tandem with the CICA claim?  The Court of Appeal’s judgment in Carlson v Townsend [2001] EWCA Civ 511 would suggest you can sit tight. Mr Justice Coulson said recently in Boyle v Thompsons Solicitors  [2012] EWHC 36 QB the following (citing initially from ‘Criminal Injury Compensation Claims’)

“It is suggested however (appreciating that this is a moot point in law) that if one has regard to the inquisitorial nature of the proceedings, and the nature of the application being made, there is a duty upon the applicant to disclose any documentation in his possession, custody or control which is relevant to the matters in issue.  The Authority’s senior solicitor has commented in discussions with professional users of the scheme that since compensation is paid from the public purse, solicitors and applicants alike are expected to respect this and ‘play fair’.  In particular, in cases where the treating doctor has already provided a report to the Authority, and the applicant then reverts to that doctor for a supplemental report, or poses questions to that doctor, the answers to which are unfavourable, then this report or those replies ought to be disclosed.  In the absence of disclosure the application will be determined by the Authority or the Panel on a false or incomplete premise.”

I respectfully agree with that.  And although the authors suggest that, theoretically, a different situation may exist in circumstances where an independent expert has been instructed without the Authority’s knowledge and whose reports may therefore be governed by the ordinary rules of privilege, that does not arise here (because the appointment of Mrs MacLaren was known to the Panel, from an earlier hearing in 2004 which I detail below).  In any event, I am inclined to think that the specific agreement at paragraph 3.5 “to disclose all medical reports obtained or to be obtained” should (in this non-adversarial process, funded by the state) be taken to mean precisely what is says, thereby overriding any questions of privilege.

That being so then it seems that the fullest possible disclosure will be required come what may. Otherwise the worst inference will be taken and the claim may be dismissed or be much reduced.
Once the applicant has provided all of the information he or she is able to about the events leading to the injury and the application has been lodged with the CICA then the applicant may legitimately sit back and wait for the CICA to verify the claim and give an indication as to eligibility. This attitude does not and should not extend to the claims for loss of earnings or special expenses. I should say that this attitude is not the correct one in applications to re-open where the Applicant must ‘do the running’ at the outset in terms of medical evidence establishing deterioration in order to get the claim off the ground. Once medical questionnaires have been obtained by the CICA it may or may not consider that a medical examination of the applicant is necessary.

· Test : whether injury directly attributable to crime of violence not whether full account given : R on the application of T v CICB [2001] PIQR Q2.

· Inquisitorial nature of proceedings Applicant not absolved from burden to prove claim just because Authority does primary evidence gathering. Ex parte A (AP) [1999] 2 AC 330

· However, where the Board knew there was a report or evidence which was central to a case, it should be before them and the Applicant for the hearing, in the interests of natural justice and a fair hearing
14. Quantum

Loss of earnings 

Under the 2008 Scheme, the same basic rules apply to loss of earning and earning capacity claims. Therefore the 28 week rule still applies (paragraph 30). The claim commences at the end of the 28 week period (unlike care claims which once triggered commence as soon as the need for care has arisen). The CICA may award either a sum based on a multiplier multiplicand basis having regard to the relevant deductions for that contingency, or it remains open to them to make a lump sum award under paragraph 33 (the wording of which has not changed). 

The 28 week rule ‘lost earnings or earning capacity for longer than 28 weeks’ (para 35 1996, 2001, 2008 Schemes)

The claim for special expenses starts from date of injury as long as 28 week rule fulfilled.

Deductions : Para 45  of the 2008 Scheme provides for the reduction  of  compensation for loss of earnings to take into account any social security benefits or insurance payments made by way of compensation for the same contingency.

e.g. Loss of earnings : Income support, earning support allowance, council tax rebates, housing benefit which are all considered to be benefits compensating for loss of income.  

Where insurance was totally funded by the Applicant himself it will not be deducted but if the employer contributed or it is a payment at the bounty of the employer etc, then it will be deducted.

Now under this scheme the deduction will be made whether or not the loss arise or would arise in this period save there is no deduction (as there is no claim) for the first 28 weeks.
Para 47 :  the claims officer can withhold an award until the appellant has taken such steps as the claims officer considers reasonable to obtain benefits to which he or she may be entitled. Entitlement is key rather than actual payment. 

However,  in heavy cases if there is a good reason why benefits would not continue to be paid in the normal way, then this should be communicated to CICA with the reasons so that unfair deductions are not made. (I have not seen this done in practice but am told it is possible – financial adviser would need to comment on this). 

Consider para 30 Lump sum :  the usual method is multiplier/multiplicand. However if this is not practicable a lump sum award may be made. This may be a preferable route depending on the evidence. The Tribunal will still have one eye on the level of benefits.

Pension loss :  pension loss is recoverable. Unlike in common law cases deductions are made for ill health or other pension paid before normal retirement date. In some cases this results in an excess of pension which will come off the loss of earnings claim because the ill health pension is greater than the but for pension.

Must deduct any pension which accrues as a result of the injury:

Before normal retirement date = deduct one half of taxable value if taxable, otherwise to be deducted in full (from the loss of earnings claim).

After normal retirement date = deduct the full net value of the pension after tax.

(Cantwell v CICB [2001] UKHL 36



Must deduct injury gratuity

Consider structure of schedule : credits and debits

Follow CICA structure

Beware the application form comment re. earnings!

Beware the early witness statement assertions re earnings!

Beware the special expenses form assertions!

Multipliers

 1996 Scheme – use Ogden Tables – permissible. 
2001 Scheme – stuck with Scheme multipliers cf at end of Scheme Tables A-C. Conventionally 10%  deducted for ‘contingencies’. They are lower generally than Ogden multipliers. Consider arguments against normal deduction and check whether CICA have inappropriately used multiplier and then made a further discount for early receipt!

2008 Scheme – as above, stuck with Scheme multipliers.

Use the right multipliers from the Scheme otherwise it looks like you don’t understand the Scheme.

Consider whether different multipliers appropriate for credits and debits.

17.   Special expenses

The 28 week rule ‘lost earnings or earning capacity for longer than 28 weeks’ (para 35 1996, 2001, 2008 Schemes)

The claim for special expenses starts from date of injury as long as 28 week rule fulfilled.

Para 35 of Scheme : 

(a) Loss of or damage to property or equipment belonging to applicant on which he or she relied as a physical aid where loss is direct consequence of injury;
(b) Costs ... associated with NHS treatment for injury

(c) Cost of private health treatment  but only where a claims officer considers that, in all the circumstances both the private treatment and its costs are reasonable;
18. Care claims
(d)  The reasonable cost, to the extent that it falls to the applicant, of

(i) special equipment and/or

(ii) adaptions to the applicant’s accommodation and/or

(iii) *** care  : see below

The wording of the 1996 and 2001 Schemes have long posed difficulties for applicants in terms of the recoverability of heads of loss generally associated with ‘care’ claims. In 1990 Scheme cases the Panel followed  and still continues to follow the common law approach to claims and this is totally different to the approach required under the statutory Schemes. In the course of argument before the Criminal Injuries Compensation Act 1995 was passed, there was a debate in parliament regarding the provision for compensation for care and the minister said : “In general the new Scheme will cover the ‘core’ losses which are covered under the present arrangement. However, the scheme is not intended to cover each and every item which might be allowable under common law damages and it is not the function of a scheme funded by the tax payer to make good each and every potential loss which a victim might conceivably suffer.”   This has long been interpreted such as to exclude claims in relation to domestic chores around the home, gardening, loss of DIY and other very significant items such as childcare.  The CICA refer to the recoverable care as ‘core care’. The CICA has approached claims on the basis that the only care recoverable is that which is directed at the applicant, rather than other members of the family.  However the case of R (CICA ) v FTT and IM (CIC) [2011]  UKUT 70 (AAC) JR/860/2010 which concerned a Mr McPake has  expressly disapproved of this approach to care. It is important to take this into account in the approach to existing claims under the 1996 and 2001 Schemes, although it will not be of the same direct application to the 2008 Scheme cases because of the different wording of the Scheme as to which see below. 

Mc Pake :

Judge Mesher dealt with the meaning of care pursuant to paragraph 35 of the Scheme :  “..it would…require the clearest possible words to lead to any other conclusion than that any necessary care received in the course of trying to live a reasonably normal life comes within the scope of paragraph 35(d)(iii). Any reasonably normal life includes not only the narrowly physical benefits of fresh air and exercise outside the home but the mental and emotional benefits of mixing with others, taking part in the life of the community and undertaking recreational and cultural activities.” (paragraph 28). At para 32 of the judgment Judge Mesher said “ I cannot see how it is possible  to distinguish between treatment and care directed towards the injury (and therefore directed to assisting him towards a more independent life..or in assisting in the general process of rehabilitation. An attempt to do so would involve a completely artificial dissection of the actual lives of applicant. The criterion is, as already concluded at the end of paragraph 28 above, what care is necessary to enable the injured person, as far as practicable in the particular circumstances, to live a reasonably normal life.(paragraph 32). He went on to consider the test of necessity and said “The test is still what care is necessary, on a reasonable basis, in which case the reasonable costs of such care must be awarded.”(para 33).  
It remains a feature of the 2008 Scheme that the ‘28 rule’ must be satisfied before a claim for care can be made out. I.e. “Where the applicant has lost earnings or earning capacity for longer than 28 weeks as a direct consequence of the injury…..”  (paragraph 35(1)). As before, once this rule is satisfied the care claim runs in time from the date when the need for care commenced.  The CICA are routinely saying that this case is not of general application! However, the Tribunal is having regard to it.
19. Definition of care under 08 Scheme
The 2008 Scheme (amendments highlighted in red) provides at paragraph 35(d)(iii) that a claim may be made for :

... the reasonable cost to the extent that it falls to the applicant, of

... Care, in connection with the applicant’s bodily  functions or the preparation of meals and supervision (to avoid substantial danger to the applicant or others) whether in a residential establishment or at home which are not
 provided or available free of charge from the National health service, local authorities or any other agency, provided that a claims officer considers such expense to be necessary as a direct consequence of the injury...”
This represents a fairly significant tightening of the definition of care. It is taken from the wording used in assessing claims for the care element of  Disability Living Allowance.  In more serious injury cases, especially if a care report has been commissioned then the nursing expert ought to have regard specifically to this definition because it is so different to the approach under common law cases. The reference to the applicant’s ‘bodily functions’ is fairly obviously related to matters such as personal hygiene, transfers and the taking of medication and may include eating if an individual cannot self feed.  Preparation of meals is not difficult. ‘supervision (to avoid substantial danger to the applicant or others)’ is likely to pose the most difficulty to practitioners. There are many cases especially more subtle brain injury cases or relatively serious physical injury cases where the appellant, because of their injuries will be socially isolated, bored, under stimulated and lead very circumscribed lives absent any active assistance to access the community. In their cases supervision, in the sense of a buddy or carer may be a lifeline. However, the cost of this (although substantial) is unlikely to be recovered unless it can be argued in an individual case to be to avoid ‘substantial danger to the applicant or others’. Individuals who are very aggressive or who are at serious risk of self harming may qualify, as may those who cannot for example cross a road safely. However, it is plain that many other appellants will fail at this hurdle. The wording does not lend itself to a great degree of discretion, so the claim should be framed as much as possible within the parameters set. 
20. Gratuitous care
Paragraph 35(2) deals with unpaid care and is worded the same as paragraph 35 of the 1996 and 2001 Schemes in that an applicant may make a claim for “the expense of unpaid care provided at home by a relative or a friend of the victim will be compensated by having regard to the level of care required, the cost of a carer, assessing the carer’s loss of earning or earning capacity and/or additional personal and living expenses, as calculated on such basis as a claims officer considers appropriate in all the circumstances. Where the foregoing method of assessment is considered by the claims officer not to be relevant in all the circumstances, the compensation payable will be such sum as he or she may determine having regard to the level of care provided.”   There is ostensibly no change. However, the re-wording of the definition of ‘care’ under paragraph 35(1) will plainly have quite an impact on the recoverability of some items of care which one may have expected to recover under the 1996 and 2001 Schemes. The CICA and the Tribunal will generally accept as a starting point, the rates set out in Facts and Figures for carers using a discount of 25% to account for the commercial element of the costing.
21. Local authority / NHS funded care

The key issue is whether in the future appropriate accommodation with be “provided” or “available” to the Applicant free of charge. As a matter of fact in respect of past care, this is easy enough to determine and to give credit for. The question is in respect of future care with all the uncertainties associated with provision. It is apparent from review of the recent common law cases cited below which examine the complexities of local authority powers pursuant to sections 21(1) and 24(3) and 29 of the National Assistance Act 1948 and the delegated legislation that the issue is a vexed one, that provision is variable, subject to change and that in relation to what may be described common law Claimants the Court of Appeal ( in Peters) has taken the view that they ought not to be subjected to such uncertainties. See : 

Chantelle Peters v East Midlands Strategic Health Authority and Dr Halstead and Nottingham City Council  [2009] EWCA Civ 145 

R on the Application of B (by his Litigation Friend PW ) v Criminal Injuries  Compensation Appeals Panel [2007] EWHC 180 QB. 

Crofton v NHSLA [2007] EWCA Civ 71

In those cases there is a tortfeasor who may fund the cost of the care and so the Claimant may properly rely on them for the funding (or alternatively following the reasoning in Crofton the Court of Appeal accepted that the multiplier for future care could be reduced to take account of local authority provision). In Re B the Applicant recovered the cost of care  from the Authority by parity of reasoning with common law cases (namely Sowden v Lodge [2004] EWCA Civ 1370)  because it was a 1990 Scheme case notwithstanding the fact that there was no tortfeasor. There are to my knowledge not yet any reported cases relating to the position are regards future local authority funding in statutory Scheme cases. Since the Re B case, and Peters  the Tribunal has made a number of awards where no deduction has been made for future local authority funding in 1990 Scheme cases. There are only about 150 old 1990 Scheme cases still remaining and under which practitioners can legitimately expect the reasoning in Peters to prevail and there be no reduction to have regard to future local authority provision. 

The same cannot be said for claims under the 1996, 2001 or 2008 Schemes.  See  Re Palfrey LTL 20.4.10 (AM0201527). The Appellant was in full time local authority residential care due to serious brain injuries. He required 24 hour care and supervision. He had been in the same unit for 3 years prior to the hearing. His position appeared to be relatively stable there but he was a long way from family members and the local authority could not give any guarantees as to future funding. His situation was reviewed annually. The Tribunal took the view that the reality was that there would be continued local authority provision of some sort into the future. The Appellant was in his 30’s and had a normal life expectancy. The Tribunal did not accept that there was a significant risk that all funding would cease in the future such that the appellant would be left without residential care. It found that there was a 25% chance of  his future funding being deficient, such that a top up of care would be required to meet his reasonable needs and that the degree of deficiency was likely to be no less than 25% . The annual cost of care was agreed at £104,000. The Tribunal awarded a sum of £75,000 which represented £104,000 x life multiplier x 25% x 25% to reflect the adverse contingencies in respect of future local authority provision. This approach is one which may be considered just in principle given the absence of a privately insured tortfeasor and the need to protect the public purse.
 However, it does pose difficult questions. How does one assess the degree of the risk and the magnitude of it and the period over which it might manifest?  The history of an individual case will be relevant and if there has been deficient provision, uncertainty regarding provision or there is change predicted on the horizon the appellant may be able to make the case for a higher award for this contingency. The appellant ought to obtain some evidence from the local authority regarding future provision even if this comes in the standard form providing that funding will be available for the foreseeable future, but cannot be guaranteed thereafter. Certainly an indication of the review structure and criterion is useful and also an indication of how the care is funded; whether a combination of NHS funding and local authority funding or otherwise. 

‘Top up’ care

In Scheme cases where there is some local authority provision, even where this is residential care, it is still worth closely considering whether this provision is adequate for the needs of the victim. In 1996 and 2001 Scheme cases the Panel and on occasion the CICA have accepted the concept of ‘top up’ care where it can be said that the publically funded provision is inadequate. This can be by way of supplemental gratuitous care or a buddy. In my experience this tends to be for the purpose of  outings, social stimulation, accessing college courses and the like to prevent social isolation, provide stimulus and hopefully avoid frustration and depression and serious behavioural issues.  This will be increasingly difficult under the 2008 Scheme because of the wording of the definition of ‘care’. However, it should remain a consideration.  

22. Special equipment

In cases where ‘special equipment’ may be required then the future claims for such equipment are not constrained by the wording now of paragraph 36(2) which provides that “the claims officer will determine the replacement value at each date being the cost of the new equipment less the sale value of the old equipment and select an appropriate discount factor in accordance with paragraph 32…taking into account of any other factors and contingencies which appear to him or her to be relevant.” This is a novel approach. It is  not clear how or who assesses the ‘sale value’ of the old equipment at the stage when the claim is being made. 
24. Case management

The costs of case management have hitherto been recoverable as a component of the care costs of the applicant. The CICA will in my experience generally challenge the need for case management especially if the individual is in residential care provided by the local authority. If the applicant is cared for at home, then they tend to argue that the family can adequately meet such needs, assisted as appropriate by social services. The Tribunal has previously had a more realistic attitude to the need and desirability of case management where appropriate. However, it will scrutinise rates and will look to ensure that large periods of time are not unnecessarily spent on travel. If there is a financial deputy and there are family members who are engaged in the care of the applicant as well as some social services involvement then all of these factors will be taken into account and the time allowed for case management will probably be reduced. Under the 2008 Scheme  the definition of care is so tight that it remains to be seen if case management will be recoverable. It may be that one can argue that these form “other costs associated with  the administration of the applicant’s affairs due to his or her lack of mental capacity  (such as the costs of administering a power of attorney, the fees of a receiver or deputy appointed to act in a professional capacity…………. Provided that the claims officer considers that the costs were necessarily incurred as a result of the injury and are reasonable.” See paragraph 35(f) of the 2008 Scheme. 

25.  The Tribunal Rules
A significant area of change is in relation to the procedure governing appeals. Formerly the rules in relation to appeals were contained in the body of the Scheme. Save in so far as paragraph 60 of the 2008 Scheme describes the circumstances in which appeals may be made, the rules in relation to appeals are now no longer part of the Scheme itself but governed by totally separate Tribunal rules which apply to all existing CICA claims not only claims under the 2008 Scheme. These rules are The Tribunal Procedure (First Tier Tribunal) (Social Entitlement Chamber) Rules 2008.  The enabling Act for these rules is the Tribunals , Courts and Enforcement Act 2007. For ease of reference I shall refer to them as ‘The Tribunal Rules’.  You can download these from the Tribunal’s website at www.cicap.gov.uk under ‘rules and legislation’.

The Tribunal rules do not only deal with criminal injuries claims, they also apply to asylum support, child support and social security appeal cases. Practitioners need to read them carefully because some of the provisions only apply to CICA claims. They break down into 4 parts :

Part 1 deals with definitions and introductory matters including the overriding objective which mirrors that found in the CPR (cf Rule 2). 

Part 2  deals with general powers and provisions. Most crucially see Rule 5 which deals with case management powers. These are very extensive and provide the Tribunal with considerable flexibility in dealing with all manner of procedural issues although they do not permit strike out. Rule 6 allows the Tribunal to make directions on the application of a party or on its own initiative (which formalises the hitherto sometimes more ad hoc practice of the CICAP in this regard). Rule 7 provides sanctions for failure to comply with the rules, including the power to strike out under Rule 8 or relief from sanctions in that there is power to waive a requirement Rule 7(2)(a). Under Rule 8 the exercise of the power to strike out can be used in three circumstances (i) for failure to comply with directions 8(3)(a); (ii) failure to cooperate with the Tribunal at 8(3)(b) or (iii) no reasonable prospects 8(3)(c). The exercise of the power is contingent on giving the appellant an opportunity to make representations Rule 8(4). In relation to strike out, practitioners should also have regard to Rule 27 which gives the Tribunal the right to make a decision without a hearing which disposes of  proceedings. That rule then permits a party to make a written application for reconsideration at a hearing (Rule 27(4)(b)). However, it is anticipated that some cases would fall by the wayside at this juncture, especially if the appellants are not represented. It also removes the hurdle for the Tribunal of having to notify the appellant or its intention to strike out part or all of an appeal. 

Rule 13 deals with the sending and delivery of documents. It should be noted that if a party provides a fax number, email address or other details for electronic transmission then “that party must accept delivery of documents by that method” unless the party notifies all other parties that such a method may not be used. Rule 14 allows the Tribunal to regulate the disclosure or publication of documents or information in the proceedings. Rule 15 preserves the position that the Tribunal may regulate and give directions in respect of evidence including expert evidence and may have regard to all forms of evidence (including by inference hearsay evidence).  There is now power to summons witnesses and require them to produce documents which relate to the appeal pursuant to Rule 16. This is a new provision for CICA appeals. It may be exercised on application of a party or on the Tribunal’s own initiative. It may be exercised where the investigating officer is required to attend an eligibility hearing (although historically most forces will make the investigating officer available). It may also be useful when trying to obtain social services records in abuse cases where there are complex issues in relation to medical and factual causation in the sense of direct attributability as required under the Scheme. I have not yet seen this provision relied on in practice, but it may be a useful tool in some cases.

 As was the position under the earlier Schemes, once the CICAP was seized of an appeal, the Appellant had to seek permission to withdraw an appeal. The Tribunal rules specify under rule 17 that a notice of withdrawal will not take effect unless the Tribunal consents to the withdrawal (Rule 17 (2) & (3)). The reasoning behind this has always been to protect the public purse so that if the reason for the withdrawal related to new issues which had come to light such as further convictions or further evidence which adversely affected the prospects of the appeal, this could be taken into account. The CICAP and the Board before it has a long tradition of warning appellants at the commencement of an appeal hearing if they consider it reasonably likely that the appellant will be worse off in pursuing the appeal (known in some circles as ‘the canary warning’) and if they consider it equitable, allowing the appellant to withdraw at that stage. Rule 20 preserves the practice that reasonable expenses incurred by the appellant or any person who attends to give evidence (not just moral support) may be recovered. In this regard, if an appellant has difficulty using public transport and has to pay for a taxi or expensive parking charges because they drive or are driven to the hearing, they would be wise to obtain a short note from their GP to justify this. The increased expenses will then be awarded even if the appeal fails. 

Part 3  of the rules deals with Proceedings before the Tribunal and is broken down into 3 chapters. Chapter 1 deals with what happens before the hearing. Chapter 2 with the hearings themselves and Chapter 3 with decisions and their content.  It is beyond the remit of this paper to deal with these further.
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