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RECAP ON SOME GENERAL PRINCIPLES
DUTY AND STANDARD OF CARE

*
“The duty to take care is the duty to avoid doing or omitting to do anything which may have as its reasonable and probable consequence the injury to others, and the duty is owed to those to whom injury may reasonably and probably be anticipated if the duty is not observed” (Bourhill v. Young [1943] AC 92 per Lord Macmillan)
*
The standard of care is that of a ‘competent and experienced driver exercising 
ordinary skill’
THE HIGHWAY CODE
*
Section 38(7) of The Road Traffic Act 1988 states:

“A failure on the part of a person to observe a provision of the Highway…may in any proceedings (whether civil or criminal) be relied upon by any party to the proceedings as tending to establish or to negative any liability which is in question in those proceedings”.
*
“Any breach of the Highway Code is relevant but not determinative” (per Judge Mackie QC Wakeling v. McDonagh & MIB [2007] EWHC 1201 (QB))
*
“A failure to observe the Highway Code might be evidence of negligence causing or contributing to a road traffic accident, but whether it was would depend very much on the circumstances in which the act in question was committed and who the claimant was” (Per Moore-Bick L.J. Goad v. Butcher & Or [2011] EWCA Civ 158]
GENERAL MOANS

*
Common assertions:


-
They go too fast.


-
They don’t keep a proper look out.


-
They weave in and out of traffic.


-
They come out of nowhere.


-
They overtake when it’s unsafe

-
I didn’t see them!
LAW AND LIABILITY
SPEED
*
Motorcyclists must “always leave enough time and space to cope with what’s ahead” taking the road and traffic conditions into account at all times (Motorcycling Manual)   
*
Motorcycles, generally need a greater distance to stop than cars (Rule 126 of the Highway Code)
*
Thomas v. Kostanjevec [2004] EWCA Civ 1782, CA
-
Motorcyclist was held liable for a fatal collision with a pedestrian, notwithstanding the fact that he was driving at 10mph under the statutory speed limit

-
Why?

-
He had driven his motorcycle downhill towards the bend of an incline at approximately 50mph 
-
He hit the pedestrian at a point just past the bend where “there was no good reason” why the pedestrian should not cross the road
-
He should have entered the bend at a speed moderate enough to permit him to stop if a pedestrian or some other obstacle turned out to be in his path.

OVERTAKING

Generally

*
Motorcyclists must abide by the rules applicable to all vehicles when overtaking (Rules 162-169 of the Highway Code).

*
The Motorcycling Manual adds:

-
it can be difficult to judge accurately the speed of oncoming traffic, so “give yourself plenty of time”.  
-
 “take great care” when travelling on a two-way three-lane road as an “oncoming vehicle might pull out to overtake while you are overtaking”.
Passing slow or stationary vehicles or “filtering”
*
Clarke v. Winchurch [1969] 1 WLR 69 held that a motorcycle is “in the fortunate position of taking up so little road space that you can slide along the offside of stationary traffic”, but that such a manoeuvre “warrants a very, very high degree of care indeed”. 
*
Filtering, therefore, is a legitimate, but hazardous manoeuvre.  
*
Rule 88 of the Highway Code warns motorcyclists to “look out for pedestrians 
crossing between vehicles and vehicles emerging from junctions or changing 
lanes” when overtaking traffic queues.  
*
“take care and keep your speed low” when “filtering in slow moving traffic”

*
Numerous cases have held that where a collision occurs between a motorcyclist 
overtaking a line of stationary traffic and another vehicle which, at the beckon of 
one of the stationary motorists, was emerging from a side road, the motorcyclist’s 
negligence is usually between 66% and 80% (see Powell v. Moody (1966) 110 
Sol Jo 215, Garston Warehousing Co. Limited v. OF Smart (Liverpool) Limited 
[1973] RTR 377 and Worsfold v. Howe [1980] 1 All ER 1028).
*
The Court of Appeal has recently revisited this issue in Woodham v. JM Turner 
[2012] EWCA Civ 375.


-
The driver of one of T's coaches had been driving along a minor road and 


stopped at a T-junction, intending to turn right. There were road works and 

temporary traffic lights to the left of the junction, behind which there was 


a queue of stationary traffic. 

-
A large tractor with a trailer had stopped to the driver’s right, leaving a 


gap through which she could pass onto the opposite carriageway. 

-
W had been driving his motorcycle along the road, approaching the 


junction. Another motorcyclist (G) had been following him as they filtered 

past the queue of traffic behind the tractor and trailer. G remained behind 


the tractor, but W drove on, overtaking the queue on the offside and 


colliding with the coach as it pulled out. 

-
The judge at first instance apportioned liability 70/30 in favour of W. He 


found that the driver was at fault in moving forward when she couldn’t see 

if anyone was overtaking on the offside.

-
The judge found that W was familiar with the road and had known about 


the T-junction, and that as the tractor had left a gap there was a real 


possibility that a vehicle could emerge into his path. As such W should 


have waited, as G had.

 

On T’s Appeal it was held: 

(i)
The Court of Appeal would ordinarily be reluctant to interfere with 


decisions on apportionment of liability.


(ii)
The accident would not have happened if the driver had only waited until 


she had a clear view to her right; instead she had elected to proceed 


forward when there was no effective view. Equally, however, the accident 


would not have occurred if W had not, contrary to the Highway Code, 


elected to filter up on the offside of the queue of traffic when the gap left 


by the tractor gave rise to a foreseeable risk that a vehicle would come out 


of the junction, and if his speed had not been such that he was unable to 


take evasive action. 

(iii)
Therefore W was as much to blame for the accident as the driver with the 


result that liability would be split equally.
Overtaking on the left

*
Overtaking on the left is permissible (Motorcycling Manual)

*
BUT only if the traffic in front is moving slowly in queues, or signalling an intention to turn right, or if the motorcyclist itself is turning left at a junction.  
*
Fagan v. Jeffers and the MIB [2005] EWCA Civ 380 
-
motor scooter was riding on the inside of two lanes of stationary traffic

-
collided with a car turning right across a gap created by “Keep Clear” marking

-
each was held equally to blame

-
the motorcyclist was negligent as he had failed to keep a lookout for turning traffic 
-
the motorist was at fault as he should have appreciated that there had been sufficient room for a two-wheeled vehicle to pass between the stationary vehicle and the kerb
JUNCTIONS

Cars emerging from a junction into the path of a motorcycle

*
Rule 211 of the Highway Code states:


“It is often difficult to see motorcyclists and cyclists, especially when they are coming up from behind, coming out of junctions or roundabout.  Always look out for them when you are emerging from a junction; they could be approaching faster than you think.”

*
Liability should attach to the emerging motorist, unless the motorcyclist on the major road is speeding or overtaking a line of stationary traffic, when contributory negligence can be between 50% and 80%.  
*
Heaton v. Herzog [2008] All ER (D) 125 (Nov.)

-
a motorist emerged from a side road onto a main road in circumstances 
where his line of sight was reduced by parked vehicles

-
he was struck by a motorcycle that was travelling significantly in excess of 
the speed limit

-
It was held that the motorist was 25% at fault and the motorcyclist was 
75% to blame for the collision 
*
Davis v. Schrogin [2006] EWCA Civ 974 

-
illustrates an exception to this general rule

-
filtering motorcyclist was held not to be at fault when he collided with a 
car which had tried to escape a traffic jam by executing an unexpected U-
turn at a point when the motorcyclist was so close to the point of impact 
that he could not avoid the collision.
*
Burton v. Evitt [2011] EWCA Civ 1378


-
E had been driving his car at the front of a queue of traffic. A larger 
vehicle was behind him in the queue. E looked into his mirror and 
indicated to turn right into a car park. When almost at a standstill he 
looked into his mirror again. The road appeared to be clear so he began to 
turn right. 

-
B, who was riding a motorcycle, was overtaking the line of cars and 
collided with E.


-
The judge found that neither party had seen the other because of the 
presence of the larger vehicle. He concluded that B was driving at an 
unsafe speed and in such a way that he could not deal with an emergency. 
However, he also found that it was E's duty to move his car closer to, and 
perhaps over, the centre of the line so that he could see B approaching. It 
was found that B was two-thirds responsible and E one-third responsible. 

-
On Appeal by E it was held that: 


(i)
It was common ground that there was a need to be particularly aware of 
the presence of motorcycles and of the fact that they might overtake lines 
of cars. 

(ii)
E initially acted with considerable care but, when crawling, he could not 
see what might be coming up on the offside. 

(iii)
He should have inched out. Where a driver could not see what was behind 
him, he had to take that fairly elementary step. 

(iv)
However, the issue of blameworthiness and causative potency, B's 
negligence was of a very high order.  Liability was therefore apportioned 
B 80% and E 20%.
Cars turning right across the path of a motorcycle

*
Powell v. Hansen & Chin [2001] unreported 
-
accident occurred at a junction when the defendant motorist turned right across the path of the claimant motorcyclist

-
The motorist was at fault as he had failed to observe or heed at all the oncoming motorcycle which was sounding its horn and had its headlights illuminated

-
The motorcyclist was also at fault as he was travelling just over the statutory speed limit of 30mph

-
Liability was apportioned as 80% against the motorist and 20% against the motorcyclist.

*
Lambert v. Clayton [2009] EWCA Civ 237 
-
accident occurred on a single carriageway road in the Yorkshire Dales

-
speed limit was 60 mph.  
-
defendant lived on a farm, access to which was from a lane which led at an angle off the road. 
-
defendant was turning into the lane from the road in his pickup towing a cattle trailer when a motorcyclist came over the summit of the road at high speed and collided with the defendant.  

-
his widow brought an action against the defendant

-
At first instance the judge held that the defendant was primarily liable because he decided to continue his turn into the lane when he saw the motorcyclist coming over the summit of the road.  However, the motorcyclist was held to have been 75 per cent contributory negligent due to his high speed.
-
On Appeal it was held: 



(i)
the defendant’s duty was to drive with ‘reasonable prudence and 


competence’ 
(ii)
the defendant’s ‘split second’ decision to go on was not negligent at the time he took it in the light of the position he was in and what he knew or ought to have known at that moment.

(iii)
his duty was to take reasonable care for the oncoming vehicle's 
safety and also to give it precedence.
(iv)
however, this  did not necessarily entail allowing an oncoming vehicle to proceed unimpeded at a very fast speed.

(v)
as such the defendant’s reaction and decision could not be said to have fallen below the standard of reasonable competence and therefore he was not negligent to any degree.
*
Goad v. Butcher & Or [2011] EWCA Civ 158 
-
G had been riding his motorcycle along a country road when he collided with a 
tractor and low-loader trailer driven by B. The accident occurred when B was 
turning right into a lane, the entrance to which was splayed and divided, having 
slip roads with entry and exit lanes on each side of a triangular grass island.
-
As B was making the turn, G was approaching from the other direction travelling 
in excess of the speed limit at between 55 and 65 mph. He braked heavily and lost 
control. By that time, B had almost completed the turn and G would have had 
room to pass behind the trailer safely if he had not lost control.
-
The judge concluded that G had been driving too fast and was entirely to blame 
for the 
accident.

-
On Appeal it was held that:


(i)
A failure to observe the Highway Code might be evidence of negligence, 


but whether it was would depend very much on the circumstances in 


which the act in question was committed and who the claimant was. 

(ii)
B had a duty to take reasonable care to avoid causing injury to other road 


users whom he should reasonably have foreseen might be affected by his 


actions. That meant he had a duty to act as a reasonably prudent and 


careful driver of a slow-moving and lengthy vehicle. 

(iii)
When undertaking a manoeuvre which necessarily involved obstructing an 

oncoming lane, albeit for a short time, he had to take account not only of 


the length and speed of his own vehicle but the risk that there might be 


another road user, then out of sight, who was close enough to come into 


view as soon as he started making the turn. 

(iv)
He also had to make allowance for the fact that the road user might be 


exceeding the speed limit. 

(v)
Whilst it was arguable that a driver should put himself in the best possible 


position to assess the risks posed by oncoming traffic, a driver would not 


be held negligent simply for failing to achieve that. 

(vi)
What mattered in the instant case was whether a view along the road of 


110 metres was sufficient for a reasonably prudent driver of the type of 


vehicle B was 
driving. It was! B was not negligent in failing to foresee 


that G might be travelling at a speed so far in excess of the limit that he 


would be unable to control his machine and avoid a collision once the 


tractor and trailer came into view.
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