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THE ENTERPRISE AND REGULATORY REFORM ACT 2013 

In November 2012 the Enterprise and Regulatory Reform Bill was amended by the Government at the very last minute (Report Stage) when a new clause (then section 61) was added.   The plan was to amend Section 47 of the Health and Safety at Work Act 1974 which contained a presumption that regulations made under the Act (in effect all post 1974 health and safety regulations) carried civil liability for breach, unless expressly excluded.  The amendment reversed that presumption.  Clause 69 was brought into force on 1st October 2013 by the Enterprise and Regulatory Reform Act 2013 (Commencement No. 3, Transitional Provisions and Savings) Order 2013.
LAW POST ENTERPRISE ACT 

The health and safety regulations we are familiar with are not being revoked and the duties in the regulations will still apply as part of our criminal law.  The regulations contain certain key duties, including risk assessment, risk avoidance and reduction, the provision of suitable work equipment, workplace and protective equipment, maintenance of the workplace and equipment and the provision of information, instruction and training. These are of course consistent with the non-delegable duty owed at common law by an employer to an employee to provide a safe place of work, a safer system of work, competent staff and proper equipment which is the essence of Wilson and Clyde Coal Company Limited v English
.
Strict Liability

In the main regulations where strict liability applies are those relating to duties to maintain which are set out in a number of regulations such as Regulation 5 (1) of the Provision and Use of Work Equipment Regulations 1998. 

“Every employer shall ensure that work equipment is maintained in an efficient state, in efficient working order and in good repair.”

The application and meaning of the regulation was of course considered in Stark v Post Office
.  Any thought that the wording of the regulation is derived from Europe is of course entirely misconceived as it is almost 80 year old.

Reasonable Practicability and the Reversal of the Burden of Proof

It is here where the removal of civil liability could have drastic effect in claims brought for injured claimants as the health and safety Regulations are peppered with the qualification of the reasonable practicability.  A typical example might be Regulation 26(2) of the Construction (Design and Management) Regulations 2007.

“(2) Every place of work shall, so far as is reasonably practicable, be made and kept safe for, and without risks to health to, any person at work there.”
The classic test as to the meaning of the phrase remains that contained in

Edwards v National Coal Board
:-

“The construction placed by Lord Atkin on the words "reasonably practicable" in Coltness Iron Co v Sharp seems to me, with respect, right
.  "Reasonably practicable" is a narrower term than "physically possible" and seems to me to imply that a computation must be made by the owner, in which the quantum of risk is placed on one scale and the sacrifice involved in the measures necessary for averting the risk (whether in money, time or trouble) is placed in the other; and that if it be shown that there is a gross disproportion between them - the risk being insignificant in relation to the sacrifice - the defendants discharge the onus on them. Moreover, this computation falls to be made by the owner at a point of time anterior to the accident.”

It is not for the claimant either to plead or prove that it was reasonably practicable for the defendant to take the steps required of it by the regulation, rather it is for the defendant to plead its case and prove that it had taken all reasonably practicable steps to comply with whichever regulation or indeed statute
.

Perhaps the position was best expressed by Smith LJ in the Court of Appeal in the noise-induced hearing loss claim of Baker v Quantum Clothing Group Limited and others
.

“It appears therefore from the authorities that the process is well-established by which liability under section 29 is to be proved.  First, the claimant must show that his place of work was not safe.  If he achieves that, the burden passes to the employer to show that it was not reasonably practicable for him to eliminate the risk of harm.  To avoid liability he has to show that the burden of eliminating the risk substantially outweighed the ‘quantum of risk’.  When that forensic process is compared and contrasted with the process by which liability at common law is established, it is hard to understand how lawyers and judges have so often fallen into the error of thinking that there is no significant difference between the two.”  

One might add the comments of Lord Dyson in the Supreme Court in Baker v Quantum Clothing Group Limited and others
.
“There are, in any event, two important respects in which section 29(1) clearly does not reflect the common law. First, if a defendant wishes to say that it was not reasonably practicable to make or keep a place of work safe, the burden is on him to do so; it is not on the claimant to prove that it was reasonably practicable. I accept that few cases of this kind are likely to be decided on an application of the burden of proof. Nevertheless, in this respect there is a legal difference between the statutory and common law positions. Secondly, the fact that breaches are offences is a very significant difference. The fact that, as we were told, there have been few (if any) prosecutions is immaterial. Parliament considered that a breach of section 29(1) was sufficiently serious to attract potential liability to criminal sanctions.”

LIFE AFTER THE CHANGE

How this will work after the removal of civil liability, when there is no direct reliance upon the regulation is difficult to predict. But there is an interesting pointer from what the Minister Viscount Younger said in the Lords debate on 24 April 2013:
 

“We acknowledge that this reform will involve changes in the way that health and safety-related claims for compensation are brought and run before the courts. However, to be clear and to avoid any misunderstanding that may have arisen, this measure does not undermine core health and safety standards. The Government are committed to maintaining and building on the UK's strong health and safety record. The codified framework of requirements, responsibilities and duties placed on employers to protect their employees from harm are unchanged, and will remain relevant as evidence of the standards expected of employe[r]s
 in future civil claims for negligence”.
If breach of the regulation is to be relied upon as evidence of negligence then it is likely that the claimant will now have to plead and prove that the Defendant failed to take all steps reasonably practicable to comply with the regulation.

Just to complicate things further it must be remembered that there are situations when the burden of proof is reversed even when there are no health and safety regulations to consider.  Take a classic slipping case as an example.  Since, at the latest, 1949
 the law has required surfaces of floor or traffic routes to be kept reasonably safe.  If an unusual danger is present of which the injured person is unaware, and the danger is one which would not be expected and ought not to be present, the burden of proof is placed on the defendant.  Reversed burden of proof applies
.   

It seems to me that this is a piece of legislation which will lead to far more complicated cases which are much more expensive to run and will produce a bonanza for expert witnesses.  
Advice:

· Rely on breach regulation 
· As evidence of negligence 
· Plead & prove Defendant failed to take all steps 
· “Reasonably practicable”
· To comply with regulation.  
A few cases will fail that would have succeeded before but not many if they are run properly by claimant lawyers.  
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