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Relief from sanctions: CPR r.3.9 

 

1. The Court’s power to grant relief from sanctions arises from CPR r.3.9. Up until 1 April 

2013 the test under rule 3.9(1) was as follows: 

 

(1) On an application for relief from any sanction imposed for a failure to comply with 

any rule, practice direction or court order, the court will consider all the circumstances 

including − 

(a) the interests of the administration of justice; 

(b) whether the application for relief has been made promptly; 

(c) whether the failure to comply was intentional; 

(d) whether there is a good explanation for the failure; 

(e) the extent to which the party in default has complied with other rules, practice 

directions, court orders and any relevant pre−action protocol; 

(f) whether the failure to comply was caused by the party or his legal representative; 

(g) whether the trial date or likely date can still be met if relief is granted; 

(h) the effect which the failure to comply had on each party; and 

(i) the effect which the granting of relief would have on each party. 

 

2. Following the implementation of the Jackson reforms, a slimmed-down, more stringent 

rule 3.9(1) was introduced: 

 

(1) On an application for relief from any sanction imposed for a failure to comply with 

any rule, practice direction or court order, the court will consider all the circumstances of 

the case, so as to enable it to deal justly with the application, including the need – 

(a) for litigation to be conducted efficiently and at proportionate cost; and 

(b) to enforce compliance with rules, practice directions and orders. 

 

3. Note of course that the amended rule 3.9(1) has to be read in the context of an 

amended overriding objective: 

 

CPR r.1.1 

(1) These Rules are a new procedural code with the overriding objective of enabling the 

court to deal with cases justly and at proportionate cost. 

(2) Dealing with a case justly and at proportionate cost includes, so far as is practicable – 

(a) ensuring that the parties are on an equal footing; 

(b) saving expense; 

(c) dealing with the case in ways which are proportionate – 

(i) to the amount of money involved; 
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(ii) to the importance of the case; 

(iii) to the complexity of the issues; and 

(iv) to the financial position of each party; 

(d) ensuring that it is dealt with expeditiously and fairly; 

(e) allotting to it an appropriate share of the court’s resources, while taking into account 

the need to allot resources to other cases; and 

(f) enforcing compliance with rules, practice directions and orders.” 

 

 

Case post 1 April 2013 but pre Mitchell 

 

4. In the wake of the changes to rule 3.9(1) there were a number of cases that were 

decided before the Court of Appeal’s judgment in Mitchell v New Group--[2013] EWCA 

Civ 1537. 

a. Wyche v Careforce Group Plc (Walker J, July 25, 2013, unreported). 

b. Thevarajah v Riordan (Ch D, Hildyard J, August 9, 2013, unreported). 

c. Thevarajah v Riordan, [2013] EWHC 3179 (Ch). 

d. Rayan Al Iraq Co Ltd v Trans Victory Marine Inc (QB, Andrew Smith J, August 23, 

2013, unreported).  

e. Biffa Waste Services v Ali Dinler & Others, QBD (Swift J), 10/10/13, unreported.  

f. Michael v Middleton, Ch D (Judge David Cooke), 19/08/13, unreported. 

 

5. All the cases decided pre-Mitchell are to be regarded with a significant degree of 

caution.  The Court in Mitchell was critical of the decisions in Wyche and in Rayan Al Iraq 

Co Ltd. The decision in Thevarajah was subsequently overturned on appeal (see case 

digest). 

 

6. The starting point in any application for relief from sanctions therefore is the Court of 

Appeal’s judgment in Mitchell. 

 

 

Mitchell: the key points 

 

7. The key guidance is contained at paragraphs 40 and 41 of the judgment, which every 

practitioner should be familiar with: 

 

“40. We hope that it may be useful to give some guidance as to how the new approach 

should be applied in practice. It will usually be appropriate to start by considering the 

nature of the non-compliance with the relevant rule, practice direction or court order. 



4 
 

If this can properly be regarded as trivial, the court will usually grant relief provided 

that an application is made promptly. The principle “de minimis non curat lex” (the 

law is not concerned with trivial things) applies here as it applies in most areas of the 

law. Thus, the court will usually grant relief if there has been no more than an 

insignificant failure to comply with an order: for example, where there has been a 

failure of form rather than substance; or where the party has narrowly missed the 

deadline imposed by the order, but has otherwise fully complied with its terms. We 

acknowledge that even the question of whether a default is insignificant may give rise 

to dispute and therefore to contested applications. But that possibility cannot be 

entirely excluded from any regime which does not impose rigid rules from which no 

departure, however minor, is permitted. 

 

41. If the non-compliance cannot be characterised as trivial, then the burden is on the 

defaulting party to persuade the court to grant relief. The court will want to consider 

why the default occurred. If there is a good reason for it, the court will be likely to 

decide that relief should be granted. For example, if the reason why a document was 

not filed with the court was that the party or his solicitor suffered from a debilitating 

illness or was involved in an accident, then, depending on the circumstances, that may 

constitute a good reason. Later developments in the course of the litigation process 

are likely to be a good reason if they show that the period for compliance originally 

imposed was unreasonable, although the period seemed to be reasonable at the time 

and could not realistically have been the subject of an appeal. But mere overlooking 

a deadline, whether on account of overwork or otherwise, is unlikely to be a good 

reason. We understand that solicitors may be under pressure and have too much work. 

It may be that this is what occurred in the present case. But that will rarely be a good 

reason. Solicitors cannot take on too much work and expect to be able to persuade a 

court that this is a good reason for their failure to meet deadlines. They should either 

delegate the work to others in their firm or, if they are unable to do this, they should 

not take on the work at all. This may seem harsh especially at a time when some 

solicitors are facing serious financial pressures. But the need to comply with rules, 

practice directions and court orders is essential if litigation is to be conducted in an 

efficient manner. If departures are tolerated, then the relaxed approach to civil 

litigation which the Jackson reforms were intended to change will continue. We 

should add that applications for an extension of time made before time has expired 

will be looked upon more favourably than applications for relief from sanction made 

after the event.” 

 

8. So what are the key points to extract from the judgment? 
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a. Was the non-compliance trivial or insignificant? Was the application made 

promptly? If the answer to both questions is “Yes”, the application should usually 

be granted. 

 

b. If the non-compliance was not trivial, is there a good reason for it? Was the 

application made promptly? If the answer to both questions is “Yes”, the 

application should usually be granted. 

 

c. If the non-compliance was not trivial and there is no good reason, the Court must 

still consider “all the circumstances of the case, so as to enable it to deal justly 

with the application”. However, relief will not usually be granted in such cases 

because the circumstances which should generally be given greatest weight are 

the 2 factors specifically mentioned in the rule (see paragraphs 49 and 58).  

 

9. In relation to scenarios a and b above, Hamblen J in Lakatamia went on to say that, 

“compelling circumstances are generally likely to be required if relief is to be refused” 

(paragraph 15). Query whether the Court of Appeal in Mitchell intended to go that far. 

 

10. So, in simple terms, a defaulting party has 3 “bites at the cherry” to obtain relief from 

sanctions. Every witness statement in support of any application should address each 

limb of the test with a clear evidential basis. 

 

 

When is non-compliance ‘trivial’? 

 

11. The Master of the Rolls in Mitchell gives the following examples of trivial failures: “for 

example, where there has been a failure of form rather than substance; or where the 

party has narrowly missed the deadline imposed by the order, but has otherwise fully 

complied with its terms”. 

 

12. What is a “failure of form rather than substance”? 

 

a. Forstater v Python Pictures: C had failed to serve N251 (notice of funding by CFA) 

pursuant to CPR r.44.3b.  D knew from correspondence that the claim was 

funded by CFA. Relief from sanctions granted from the date of the relevant 

correspondence. 

 

b. But contrast Harrison v Black Horse Ltd: C failed to give D notice of the CFA 

funding at the 3rd stage (Court of Appeal): the letter enclosing notice of funding 
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had been typed but not sent out. D's unchallenged evidence was that it had had 

no reason to assume that the appeals were funded by CFAs and that, had it 

known, its approach to settlement might have been different. It was therefore a 

failure of substance. 

 

c. Adlington v ELS International Lawyers LLP: 7 out of 132 claimants in a group 

action applied for relief from sanctions for failing to serve Particulars of Claim in 

accordance with an unless order. The breaches arose because they were either 

abroad or away from home when the particulars of claim were prepared, and 

were therefore unable to sign and return the documents before the deadline. 

 

d. Lotus Cars Ltd v Mecanica Solutions Inc: 3 separate claims were joined together 

for case management and trial. In advance of a CMC, C filed a combined budget 

for all 3 cases. D argued that C had breached an order to file costs budgets for 

each claim. Relief was granted. 

 

e. Bank of Ireland v Philip Pank Partnership: C served a costs budget in time but 

with a deficient statement of truth: it contained just the words “statement of 

truth” without the full wording. Relief was granted. 

 

13. When does a party narrowly miss a deadline imposed by the order? 

 

a. Lakatamia Shipping v Nobu Su: D’s solicitors served their disclosure list at 5.16pm 

(46 minutes late). The delay (measured in minutes not hours) was trivial. Relief 

granted. 

 

b. Summit Navigation Ltd v Generali Romana: by a consent order dated 26.11.13 C 

was required to provide security for costs in the sum of £100k by 5.12.13, failing 

which the action would be stayed. Due to the inability of C's brokers to obtain 

the underwriter's signature in time, C was unable to comply with the order. At 

9.28am on 6.12.13, D informed C that the action was now stayed. The relevant 

signature was obtained at 10.01am 

 

c. But contrast Durrant v Chief Constable of Avon: relief was refused in respect of 

witness statement served 1 day late. It had to be seen in context: D waited 2 

months to apply for relief from sanctions, only 1 month before trial. D then 

served 6 more statements (2 statements just 5 days before trial). D breached 2 

unless orders. 
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d. Similarly Burt v Christie: D’s solicitors served their costs budget 1 day late, owing 

to a miscalculation of the 7-day period before the CMC. Relief was refused. 

 

14. To what extent do the consequences of the non-compliance have a bearing on whether 

it is trivial? See dicta of HHJ Oliver-Jones QC in Adlington v ELS International Lawyers LLP 

at paragraph 32(b):  

 

“The 'nature' of non-compliance cannot, in my judgment, be divorced from consideration 

of the 'consequences' of non-compliance. Whether or not a failure to comply with an 

order is 'significant' or 'insignificant' must involve having regard to consequences”. 

 

15. Hamblen J in Lakatamia said the following: “That the non-compliance is also trivial is 

also borne out by its effect. It has caused no prejudice to the Claimant, and none is 

suggested” (paragraph 17). 

 

16.  What is the relevance of prejudice to either party then? Note the comments of Coulson 

J in Saker at paragraph 25:  

 

“under the new terms of CPR 3.9, the question of prejudice is no longer a reason for 

allowing or disallowing relief from sanctions: see Murray and Stokes v Neil Dowlman 

Architecture Ltd [2013] EWHC 872, at paragraph 19. The emphasis now is on the need to 

comply with the CPR, not arguing about the impact or otherwise of a failure to comply”. 

 

17. Prejudice is specifically excluded as a specific criterion from the matters that the court 

must consider under rule 3.9(1). However, it is suggested that it must be relevant when 

considering “all the circumstances of the case”. 

 

18. But a warning note must be sounded following Associated Electrical Industries Ltd v 

Alsthom UK: C served Particulars of Claim 20 days late. It was accepted that there was no 

prejudice to D because of late service. Smith J determined that if his decision depended 

only on what would be just and fair between the parties, he would not strike out the 

claim form. However, note his dicta at paragraph 47:  

 

“One reason that dealing with a case in accordance with the overriding objective 

includes enforcing compliance with rules, practice directions and orders is to enable 

the courts’ resources to be shared fairly between litigants, and to prevent a defaulting 

party from using them excessively. As I have said, AEI’s non-compliance with the 

CPR did not have a significant impact on resources. However, there is a more 

general reason that the Court of Appeal has emphasised: it is considered that “once it 
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is well understood that the courts will adopt a firm line on enforcement, litigation will 

be conducted in a more disciplined way and there should be fewer applications under 

CPR 3.9. In other words, once the new culture is accepted, there should be less 

satellite litigation, not more”: Mitchell (loc cit) at para 48, and see para 60. I must 

balance this against my conclusion that as between the parties it is a disproportionate 

response and unjust to refuse an extension and strike out the claim form. The 

emphasis that the Court of Appeal has given to enforcement of the CPR in order to 

encourage procedural discipline drives me to conclude that I should grant Alstom’s 

application and refuse that of AEI.” 

 

19. In other words, even if granting relief from sanctions would be just and there is no 

prejudice to the non-defaulting party, the Court should be slow to allow the application 

in particular so as to to encourage compliance in general. We are therefore made to pay 

for the sins of the many! 

 

 

Good reason for non compliance 

 

20. In Mitchell the following examples of ‘good reasons’ were given: 

  

a. The party or his solicitor suffered from a debilitating illness or was involved in an 

accident. 

 

b. Later developments in the course of the litigation process are likely to be a good 

reason if they show that the period for compliance originally imposed was 

unreasonable, although the period seemed to be reasonable at the time and 

could not realistically have been the subject of an appeal. 

 

c. Good reasons are likely to arise from circumstances outside the control of the 

party in default (paragraph 43). 

 

21. The case of Adlington provides some hope for a more sympathetic-approach: 7 out of 

132 claimants failed to serve Particulars of Claim in accordance with an unless order. The 

breaches arose because they were either abroad or away from home when the 

particulars of claim were prepared, and were therefore unable to sign and return the 

documents before the deadline. The court ultimately determined that the breaches 

were trivial but, if they were not, then there was a good reason. It is notable in this case 

that the claimants’ solicitor had not overlooked or otherwise disregarded the deadline; 

he had not relied on "pressure of work" as an excuse, even though he clearly was under 
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great pressure. If he had advanced those excuses, they would have been rejected. He 

had not realised that his clients would be unavailable to sign the papers. The claimants' 

holiday arrangements were outside his control. Despite there being evidence of lack of 

competence in the overall management of the claims, it could not be said that the 

solicitor’s lack of awareness of the claimants' holiday arrangements was attributable to 

incompetence.  

 

22. Is this decision really compatible with Mitchell? Surely a reasonably competent solicitor 

should inform his clients of the deadline for service of the Particulars of Claim and 

ensure that they are available. 

 

23. Be warned: “But mere overlooking a deadline, whether on account of overwork or 

otherwise, is unlikely to be a good reason. We understand that solicitors may be under 

pressure and have too much work. It may be that this is what occurred in the present 

case. But that will rarely be a good reason. Solicitors cannot take on too much work and 

expect to be able to persuade a court that this is a good reason for their failure to meet 

deadlines. They should either delegate the work to others in their firm or, if they are 

unable to do this, they should not take on the work at all. 

 

24. So if non-compliance is due to a simple oversight or omission on the part of a fee earner 

it I s very unlikely that it will be considered a good reason. However, you should always 

provide a much detail as possible as to the reason for the oversight or omission. For 

example, if the reason for the non-compliance was a systemic failure (eg by a compute 

system logging deadlines) as opposed to an individual failing to notice a deadline, then it 

would be more arguable.  

 

25. The fact that the non-compliance was due to the act or omission of the solicitor rather 

than the lay client is unlikely to be persuasive: that specific criterion has been moved 

from the list under rule 3.9(1). See also Singh v Singh (case digest). 

 

26. Since Mitchell the courts have taken an increasingly strict stance regarding late service 

of witness evidence, experts’ report and statements of case (see case digest). 

 

 

Timely application 

 

27. There is no definition of promptness in relation to an application for relief from 

sanctions. The golden rule must be: don’t wait, just make the application as soon as you 

become aware of the actual or predicted non-compliance.  
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28. Applications issued at trial or shortly before are unlikely to succeed: see Karbhari, 

Durrant, Thevarajah, Clarke v Barclays Bank. 

 

 

Cases where the non-compliance is not trivial and there is no good reason 

 

29. As set out above, the Court should still consider “all the circumstances of the case, so as 

to enable it to deal justly with the application”. Will the court take into account the 

matters set out on the old checklist under rule 3.9(1)? Probably not: see dicta of 

Hamblen J in Newland Shipping at paragraph 87: 

 

“Given the change in the wording of the Rule I doubt that it is generally appropriate 

to go through the exercise of considering the previous list of potentially relevant 

circumstances. No doubt if there is a particular identified circumstance that tells in 

favour of or against relief then it may be relied upon, but the most relevant 

circumstances are likely to be the two identified in Mitchell, namely the nature of 

the non-compliance and the reason for it”. 

 

 

Practical tips 

 

30. If you are faced with making an application for relief from sanctions, bear in mind the 

following: 

 

a. Issue the application as soon as you become aware that non-compliance has 

happened or is going to happen. The sooner you issue your application, the 

better your chances. 

 

b. Don’t wait to see if the other side take a point on the non-compliance. 

 

c. Make sure the witness statement in support of your application is compelling 

and cogent. 

 

d. Make sure the witness statement address all the limbs of the test under Mitchell 

(see paragraph 10 above). 

 

e. Make sure the statement addresses all the contextual matters: it may not be 

immediately obvious to counsel or the court from the papers unless you say it! 
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f. A default may not seem trivial at first blush but may be considered trivial in the 

context of the case (see point above). 

 

g. Provide as much detail as possible for the reason for the default. 

 

h. If the default is owing to external factors other than the layers or the party, make 

sure you set that out. 

 

31. Ideally you want to avoid having to make these applications at all! Here are some 

suggestions as to how to pre-empt and avoid non-compliance problems: 

 

a. Make sure that both clients and experts are well aware of deadlines set by the 

court and the fact that these are non-negotiable.  

 

b. In relation to witnesses, find out in advance as much as you can about their 

availability (eg holiday plans, professional commitments, plan to move house, 

changing employer). 

 

c. For experts, the same applies as to their availability (see above). In addition find 

out in advance or try to anticipate what source material they will need or might 

be missing from the current papers (eg medical records). Will this impact on the 

court timetable? 

 

d. Make sure that the timetable set by the court is realistic: see paragraph 34 of 

Mitchell.  Having an unrealistic timetable is simply setting you up to fail.  

 

e. If dates are to be changed (ie put back) from the draft directions submitted with 

the Directions Questionnaires, make sure you have up to date information 

regarding availability etc and make sure this is passed on to counsel if he / she is 

conducting the CMC. 

 

f. Allow for greater flexibility in the case management order: build in a second 

round of witness statements and/or experts’ reports (see Karbhari).  

 

g. If you send any document, make sure you can prove it was sent. 

 

OLIVER MILLINGTON 

18 March 2014 
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CASE DIGEST POST MITCHELL 

 

RELIEF FROM SANCTION GRANTED 

 

Forstater v Python 

Pictures 

 [2013] EWHC 3759 

(Ch) 

Norris J, 29.11.13 

 C sought a success fee under a CFA. C had failed to serve 

N251 (notice of funding by CFA) pursuant to CPR r.44.3b.  D 

knew from correspondence that the claim was funded by 

CFA. 

 Held: once D knew that C had signed CFA, the reason for 

the rule was complied with, even though N251 was not 

served. Relief from sanctions granted from the date of the 

relevant correspondence. 

Adlington v ELS 

International Lawyers 

LLP 

[2013] EWHC B29 (QB) 

HHJ Oliver-Jones QC, 

12.12.13  

 7 out of 132 claimants in a group action applied for relief 

from sanctions for failing to serve Particulars of Claim in 

accordance with an unless order. The breaches arose 

because they were either abroad or away from home when 

the particulars of claim were prepared, and were therefore 

unable to sign and return the documents before the 

deadline. 

 Held: Mitchell proposed a "no-nonsense" approach to 

default, but the starting point in an application under r.3.9 

was to consider the nature of the non-compliance: only 7 

out of 134 claimants had failed to comply; particulars of 

claim had been drafted and, by the time of the deadline, 

were simply awaiting signature.  

 It was appropriate to grant relief for the following reasons: 

(a) the failure was one of form not substance and, as such, 

was an insignificant failure that could properly be regarded 

as trivial. The particulars had only narrowly missed the 

deadline and application for relief had been made 

promptly; (b) whether a failure to comply was significant or 

insignificant, the "nature" of non-compliance could not be 

divorced from consideration of its "consequences". There 

had been no adverse consequences to the defendants or to 

the efficient conduct of the litigation as a whole; (c) given 

the finding that the default was trivial, there was no reason 

to elaborate on criticisms of the solicitors'.  

 Even if the non-compliance could not have been 

characterised as trivial, relief would still have been 
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granted. The claimant’s solicitor had not overlooked or 

otherwise disregarded the deadline; he had not relied on 

"pressure of work" as an excuse, even though he clearly 

was under great pressure. If he had advanced those 

excuses, they would have been rejected. He had not 

realised that his clients would be unavailable to sign the 

papers. The claimants' holiday arrangements were outside 

his control. Despite there being evidence of lack of 

competence in the overall management of the claims, it 

could not be said that the solicitor’s lack of awareness of 

the claimants' holiday arrangements was attributable to 

incompetence. 

 The court recognised that it might be argued that it had 

not had sufficient regard to "the new, more robust 

approach" of penalising non-compliance except in 

exceptional circumstances. It had not ignored those 

principles, and it had not focused exclusively, or even 

primarily, on doing justice in the individual case. The 

circumstances attracting relief did not have to be 

exceptional, but the decision whether to grant relief 

involved a "change of balance" implicit in the new wording 

of r.3.9. The court considered that it had undertaken that 

balancing exercise and given great weight to the factors 

expressly identified in the rule. The relationship between 

justice and procedure had not changed so as to turn rule 

compliance into the mistress rather than the handmaid of 

justice. 

Lotus Cars Ltd v 

Mecanica Solutions Inc 

[2014] EWHC 76 (QB) 

Master Kay QC, 

23.01.14 

 3 separate claims were joined together for case 

management and trial. In advance of a CMC, C filed a 

combined budget for all 3 cases. D argued that C had 

breached an order to file costs budgets for each claim. 

 Held: the C’s approach was not unreasonable since, if cases 

are being managed and tried together, a single costs 

budgeting exercise should be sufficient. If there had been 

non-compliance by C, it was trivial and, if it was not trivial, 

it did not arise from any failure by C’s solicitor to act 

promptly or by any dereliction of duty. 

Newland Shipping v 

Toba Trading 

 Judgment was entered against 2 separate Ds (D1 and D3) 

in respect of 2 separate actions (action 1213 and action 
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[2014] EWHC 210 

(Comm) 

Hamblen J, 6.02.14 

1214) which were being tried together but were not 

consolidated. There was significant non-compliance in 

action 1213 (inadequate disclosure and failure to serve 

witness statements).  

 Held: relief from sanction in action 1214 was granted. 

There had been no default in that action. A breach of 

orders in action 1213 did not taint the other action. 

However, relief from sanction was refused in respect of 

action 1213. 

Bank of Ireland v 

Philip Pank 

Partnership 

[2014] EWHC 284 (TCC) 

Stuart-Smith J, 

12.02.14 

 C served a costs budget in time but with a deficient 

statement of truth: it contained just the words “statement 

of truth” without the full wording.  

 Held: the inclusion of the words “Statement of Truth” and 

the absence of the wording prescribed by PD 22 is a failure 

of form rather than of substance: there can have been no 

reasonable doubt in D’s mind that the intention of the 

signing partner was to certify the costs as required by 

Precedent H but that he had made a mistake in the form of 

the document. 

Lakatamia Shipping v 

Nobu Su 

[2014] EWHC 275 

(Comm) 

Hamblen J, 13.02.14 

 There was an unless order that D provide standard 

disclosure by 17.01.14. No time was specified in the order. 

D’s solicitors erroneously though the deadline was 5pm (it 

was in fact 4.30pm). D’s solicitors served their list at 

5.16pm (46 minutes late). They applied for relief from 

sanctions the following day. 

 Held: the delay (measured in minutes not hours) was 

trivial. The triviality of the non-compliance was also borne 

out by its effect: it caused no prejudice to the Claimant and 

none was suggested. 

Summit Navigation Ltd 

v Generali Romana 

[2014] EWHC 398 

(Comm) 

Leggatt J, 21.02.14 

 By a consent order dated 26.11.13 C was required to 

provide security for costs in the sum of £100k by 5.12.13, 

failing which the action would be stayed. Due to the 

inability of C's brokers to obtain the underwriter's 

signature in time, C was unable to comply with the order. 

At 9.28am on 6.12.13, D informed C that the action was 

now stayed. The relevant signature was obtained at 

10.01am. 

 Held: The stay imposed by the consent order was a 

"sanction" within the meaning of CPR r.3.9. That term 
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included any consequence adverse to the party to whom it 

applied. There was no reason to distinguish between a 

"sanction" under CPR r.3.9 and a "consequence" under CPR 

r.3.8; they should be regarded as a coherent scheme. 

Therefore, any application to disapply a consequence 

specified in an order for failure to act within a specified 

time was an application for relief from a "sanction". 

However, the effect of the consent order was not to be 

equated with an "unless" order requiring the claim to be 

struck out for non-compliance. It could not have been 

reasonably intended in the instant case that the 

consequence of missing the deadline for providing security 

would be to bring a permanent end to the action. The only 

reasonable view was that the stay was intended to be 

temporary and would be lifted on appropriate terms. An 

order for security for costs was a special form of order 

unlike a sanction for failure to file a costs budget on time, 

Mitchell distinguished  

 The non-compliance could properly be characterised as 

"trivial", since C had narrowly missed the deadline imposed 

but had otherwise fully complied with the terms of the 

order. The failure was one of form rather than substance, 

Mitchell followed. In any event, there would have been a 

sufficiently good reason for the default, since the principal 

reason why the deadline was not met was not the 

inefficiency of C or its solicitors, but of third parties who 

were not responsible for the conduct of the litigation. 
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RELIEF FROM SANCTION REFUSED 

 

SC DG Petrol v Vitol 

[2013] EWHC 3920 

(Comm) 

QBD (Comm), Robin 

Knowles QC 09.12.13 

 C applied for an extension of time and for relief from 

sanctions after having failed to comply with orders for 

security for costs in its claim against D 

 The claim had been issued in November 2012. At a case 

management conference in June 2013, C was ordered to 

provide security for costs within 28 days. Security was 

not provided and D applied for the claim to be struck out. 

In September the judge declined to strike out the claim 

and extended time to provide security to October. He 

ordered that in default the claim would automatically be 

struck out unless C had applied for a further extension 

and a different order for security had been made. C 

issued the instant application on the day of expiry of the 

further period. 

 C stated that although it was in an insolvency procedure, 

its business continued, and its efforts to realise certain 

assets to provide the security had encountered 

unexpected difficulties. Further, as no limitation period 

had expired, if the instant claim remained struck out it 

could issue further proceedings once it had raised 

security, which would be less efficient than continuing 

the instant proceedings. It sought an extension of time to 

provide security to May 2014 

 Held: the non-compliance was not trivial and there was 

no adequate explanation for the default. The application 

for an extension of time on the last possible day was not 

made promptly. 

Karbhari v Ahmed 

[2013] EWHC 4042 (QB) 

Turner J,  17.12.13 

 On day 2 of a 7-day trial D sought to serve and rely upon 

an amended defence and a supplementary witness 

statement (7 months after the deadline for service of 

witness evidence).  The supplementary statement sought 

to introduce wholly new (and inconsistent) material to 

the case as originally presented. In summary D now 

admitted receiving sums from C where he had previously 

denied receiving anything. Application for relief from 

sanction refused and Defence struck out.  

 Dicta about service of updating witness statements (para 
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29): 

“There will be other cases in which there are evidential 

developments which postdate the time at which earlier 

witness statements have been served. It is, by way of 

example only, by no means unusual in personal injury 

cases for updated witness statements to be served in 

order to cover a claimant’s progress over the period since 

the original witness statements were served. This 

situation falls within the approach of the Court of Appeal 

in Mitchell at paragraph 41 which I repeat for ease of 

reference: “Later developments in the course of the 

litigation process are likely to be a good reason if they 

show that the period for compliance originally imposed 

was unreasonable, although the period seemed to be 

reasonable at the time and could not realistically have 

been the subject of an appeal.” In cases in which there is 

a realistic possibility that there will be evidential 

developments between the date upon which witness 

statements are to be served and the trial date this ought 

to be anticipated in the orders of the court. In such cases, 

the wisest course would be to seek to persuade the court 

to make two orders relating to the service of witness 

statements. The first would provide for a date which 

would give a realistic opportunity for all sides to comply 

with respect to matters which have arisen beforehand. A 

later backstop date could be ordered for the service of 

supplementary statements limited in content to matters 

which occurred, or were reasonably discoverable, only 

after the first date. This would have the advantage of 

obviating the need for further applications to the court 

and of giving the court the opportunity to exercise 

proportionate case management discipline in advance. In 

this way, in the vast majority of cases the unanticipated 

last minute service of witness statements should become 

a thing of the past. I would expect the same to apply to 

expert reports.” 

Durrant v Chief 

Constable of Avon 

[2013] EWCA Civ 1624 

 Order for exchange of witness evidence by 12.01.13. The 

court extended time until 12.03.13 with an unless order 

that D could not rely on any witness evidence served late. 
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CA (Civ Div), 17.12.13 D posted 2 statements on 12.03.13 (they arrived after 

date of service). D waited 2 months to apply for relief 

from sanctions, only 1 month before trial. D then served 

6 more statements (2 statements just 5 days before trial). 

 D’s reasons for late service were the lawyer’s workload, 

bad weather, holidays and difficulty tracing witnesses 

(police officers).  

 Held: application refused. Whilst the statements posted 

on 12.03.13 might be considered a trivial breach, it had 

to be seen in the context of breaching 2 orders and an 

untimely application for relief.  

Singh v Singh 

[2013] EWHC 4571 (Ch) 

Judge Hodge QC 

18.12.13 

 

 D failed to comply with an unless order for service of an 

amended defence. The defence had been served within 

the deadline provided in the unless order but it was 

deficient and did not comply with CPR r.16.5. D counsel 

sought to argue that the court should take a more 

sympathetic approach in terms of the grant of relief 

against sanctions to failures on the part of legal 

representatives where the litigant himself could not 

properly be considered as bearing any responsibility for 

them. The judge rejected that submission and held that 

the law has changed with the removal of the specific 

requirements in the former CPR r.3.9(1)(f) to consider 

specifically whether the failure to comply was caused by 

the party or his legal representative. 

Chambers v 

Buckinghamshire 

Healthcare NHS Trust 

QBD (Master Cook) 

18.12.13 (Lawtel)  

 A clinical negligence claim. D obtained 2 extensions for 

service of an expert’s report but failed to comply with the 

deadline. D served its expert evidence 1 month late. The 

explanation for the delay included difficulty obtaining C’s 

GP records and a need to amend the report following 

drafting of an amended defence. 

 Held: the non-compliance was not trivial. Delays with D’s 

expert report had to be seen in the context that experts 

in clinical negligence cases are given copies of the 

directions at the outset.  

R (Saker) v Royal Free 

London NHS Trust 

[2013] EWHC 4101 

(Admin)  

 The court made an order that D2 pay D1’s costs unless it 

provided written notification within 14 days of its 

objections. D2 raised no objections and made no 

application to set the order aside within the 14-day 
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Coulson J, 18.12.13 period. D2 applied for relief from sanctions 6 week after 

the deadline. 

 Held: the application was refuse. D2 raised prejudice as 

an issue. The judge’s response was as follows Para 25): 

“Under the new terms of CPR 3.9, the question of 

prejudice is no longer a reason for allowing or disallowing 

relief from sanctions: see Murray and Stokes v Neil 

Dowlman Architecture Ltd [2013] EWHC 872, at 

paragraph 19. The emphasis now is on the need to 

comply with the CPR, not arguing about the impact or 

otherwise of a failure to comply” 

 

Harrison v Black Horse 

Ltd 

[2013] EWHC B28 (Costs) 

Master Gordon-Saker, 

20.12.13 

 C started proceedings in relation to mis-sold PPI in the 

County Court, which went all the way to the Supreme 

Court on appeal. Each of the 4 stages of the proceedings 

was funded by a CFA. C failed to give D notice of the CFA 

funding at the 3rd stage (Court of Appeal): the letter 

enclosing notice of funding had been typed but not sent 

out. 

 Held: relief from sanctions was refused. It was clear that 

C’s solicitors had intended to give D notice of the CFA, 

and there was no reason to doubt that they believed that 

they had done so. However, the purpose of the notice 

was to alert the other party to the possibility of its having 

to pay success fees or insurance premiums if it was 

ordered to pay costs. D's unchallenged evidence was that 

it had had no reason to assume that the appeals were 

funded by CFAs and that, had it known, its approach to 

settlement might have been different. That evidence, 

which had to be taken at face value, was sufficient to 

show that D had been prejudiced by the failure to give 

notice. 

 The case differed from Forstater, which involved a failure 

of form rather than substance. 

Long v Value Properties 

(unreported) 

Senior Courts Costs 

Office 

Master Rowley, 13.01.14 

 Section 32.5 of the Costs Practice Direction requires eth 

filing of details of any CFA or success fee when 

commencing detailed assessment. C failed to do so and 

applied for relief from sanctions.  

 Held: a strict application of Mitchell and Durrant meant 
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that Master refused the application, even though D was 

well aware of the CFA (the form N251 had been served 

on commencing the claim. The non-compliance was not 

trivial. 

Thevarajah v Riordan 

[2014] EWCA Civ 14 

CA (Civ Div), 16.01.14 

 In a commercial dispute, C obtained a freezing injunction 

with an order for disclosure, then another order for 

disclosure and then an unless order for disclosure. C 

applied for a declaration that D was in breach of the 

order and D cross-applied for relief from sanctions. 

Hildyard J found that D was in breach of the order and 

refused relief. 

 D did not appeal Hildyard J’s decision but made a 2nd 

application for relief from sanctions 2 days before trial. 

The trial judge (Andrew Sutcliffe QC) spent 4 of the 5 

days dealing with the application and granted the 

application. 

 The CA granted the C’s appeal.  

M A Lloyd and Sons Ltd 

v PPC International Ltd 

[2014] EWHC 41 (QB) 

Turner J, 20.01.14  

 An order dated 11.10.13 required C to serve a witness 

statement and skeleton argument by 25.10.13 for a 

hearing on 30.01.14. C failed to do so by the time of the 

hearing before Turner J (3 months later). 

 Held: the delay in this case of nearly three months is 

serious and the resultant breach cannot be categorised 

as trivial. There was no good reason for the delay. C 

should have informed the court of its difficulties with 

compliance either in time or as soon as becoming aware 

of them. 

Burt v Christie 

Birmingham District 

Registry 

DJ Lumb, 10.02.14 

 D failed to serve his costs budget 7 clear days before the 

CMC (it was 1 day late).  D’s solicitors simply 

miscalculated the deadline. The breach was not trivial. 

Relief from sanctions was refused. 

Associated Electrical 

Industries Ltd v Alstom 

UK 

[2014] EWHC 430 

(Comm) 

Smith J, 24.02.14 

 C was required to serve Particulars of Claim by 29.10.13. 

On the deadline date C requested an extension from D. D 

refused and on 13.11.13 issued an application to strike 

out. C served Particulars of Claim on 18.11.13, 20 days 

late. In January 2014 C then applied for a retrospective 

extension of time for service. 

 Held: The failure to apply for an extension before 

November 13 did not give the CPR's time limits the 
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respect that was demanded. C could have asked D for an 

extension long enough before the deadline to enable it to 

apply to court if necessary; by the time it had asked, any 

application would have to be made retrospectively. That 

displayed indifference to compliance with the CPR.  

 The period of non-compliance, 20 days, was not trivial 

 Investigation of the claim had not been straightforward. 

However, C appeared to have carried out investigations 

before issuing proceedings, and the particulars did not 

reflect much by way of further investigations into the key 

issue.  

 There had been sufficient time to draft the pleading after 

C learned that the claim was disputed. C had not shown 

good reason for not serving the pleading by 29.10.13. 

Further, if difficulties in investigating the claim had 

justified the particulars being late, C should have made a 

timely request to D for an extension. 

 If the decision depended only on what would be just and 

fair between C and D, the court would not strike out the 

claim and would extend time, given that the non-

compliance had been remedied after 20 days and had not 

disadvantaged D. However, the court had to strike a 

balance between the interests of the parties and the 

interests of others who might be affected. Nothing in 

Mitchell suggested that the court should disregard justice 

between the parties altogether.  

 Where relief from sanctions was sought, CPR r.3.9 

required the court to consider all the circumstances; 

Mitchell said that considerations other than those 

specifically mentioned in r.3.9 were to be given less 

weight. That did not mean that, when exercising all 

powers under the CPR, the court had to give more weight 

to those specific considerations than to other aspects of 

the overriding objective and other relevant 

circumstances.  

 The point at issue was the importance of enforcing the 

requirements of the CPR. It was considered that once the 

culture of a firm line on enforcement was accepted, there 

would be fewer applications under r.3.9. Although, as 
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between the parties, it was disproportionate to strike out 

the claim, the emphasis given to enforcement of the CPR 

to encourage procedural discipline led to the conclusion 

that the claim should be struck out and the extension of 

time refused. 

Clarke v Barclays Bank 

Plc 

[2014] EWHC 505 (Ch) 

Robin Hollingston QC, 

27.02.14 

 This was an appeal against the decision of Deputy Master 

Arkush on 12.02.14 granting C permission to rely on a 

new expert (Mr Yates). The case was listed in a trial 

window commencing 10.03.14. The trial window had 

been fixed on 10.05.13. The C’s previous expert (Mr Dall) 

had retired and did not wish to give evidence at trial: C’s 

solicitors were aware of this information on 3.05.13 (7 

days before the listing appointment on 10.05.13) but did 

not share it with D until 27.11.13. 

 Held: D’s appeal allowed. It had been C's clear duty, 

under CPR PD 23A para.2.7 to apply for further directions 

very soon after 3.05.13. If he had done so, the court 

would have managed the time within which he had to 

identify and instruct a new expert. As it was, however, if 

Mr Yates’ report was admitted, the trial would have to be 

vacated to the detriment of other court users. It was an 

important factor that the court should enforce 

procedural discipline in order to raise standards of time-

keeping in the courts. Although the expert evidence was 

critical to C and he would be seriously prejudiced if he 

was denied permission to rely on Mr Yates, the balance 

of justice as between the parties came down firmly in 

favour of refusing C that permission. 

Samara v MBI Partners 

UK Ltd 

[2014] EWHC 563 (QB) 

Silber J, 4.03.14 

 C obtained default judgment against D in February 2012. 

D advised of its intention to set aside judgment but took 

no action until May 2013 (16 months later) when C 

sought to enforce judgment. At fist instance the 

application to set aside was refused on the grounds of 

delay. D appealed. The appeal raised the issue of the 

Court’s approach to application under CPR r.13 in light of 

the Jackson Report and Mitchell. 

 Held: neither the implementation lectures nor the 

Jackson Report dealt specifically with the approach to be 

taken to r.13.3. The new regime, which came into force 
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on 1.04.13, had universal application to all the rules. It 

was based on and underpinned by the changes to the 

overriding objective. There was no express statement 

excluding Pt 13 from the overriding objective and there 

was nothing in the rules or case law to show expressly or 

impliedly that that was so. Further, there was no 

theoretical justification for excluding the rule. It was clear 

that, under the new regime, the need for promptness 

had even greater significance than it had previously and 

that relief would be granted much more sparingly. 

However, relief could be granted where the delay was 

trivial or if there was a good reason for it. 

 

 


