
APIL MULTI PARTY ACTION GROUP MEETING 

 

29 JANUARY 2019 

 

APIL ACTIVITY UPDATE  

 

1.  CIVIL LIABILITY BILL – OR A ‘BILL TO CUT INSURANCE PREMIIUMS’ 

 

Introduces: 

 

• rigid tariffs for whiplash damages.  

• Government’s own definition of whiplash 

• uplift on tariffs in exceptional circumstances 

• ban on pre-medical offers    

• changes to the way the discount rate is calculated to assume that injured people are 

not considered risk averse.  

• independently, but linked, is the increase of the small claims limit to £5,000 for all 

RTAs and to £2,000 for EL/PL claims. This move does not require primary legislation. 

 

Progress of the Bill 

 

The Bill received Royal Assent 20 December.  

 

The Government’s only real concession was to exclude so-called ‘vulnerable road users’ to 

changes from the new small claims limit – and that wasn’t even in the Bill.  

 

Timing  

 

The Government bowed to pressure in terms of the timing of the introduction of changes to 

the small claims limit and the whiplash aspects of the Bill.  

 

Both were originally scheduled to be introduced as a package next April, but implementation 

has been delayed by a year in an effort to get the IT right. This does not apply to the 

discount rate, where the aim is to make the changes as soon as possible. 
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APIL activity overview  

 

APIL lobbied robustly against changes to the small claims limit for more than a decade, and 

we have lobbied against changes to whiplash claims since George Osborne announced 

them in his Autumn statement in 2015. At that point, the Government’s stated intention was 

to abolish general damages for whiplash altogether.  

 

It was APIL’s consistent campaigning on the discount rate which resulted in the rate being 

dropped from 2.5% to -0.75%, and we have defended that move consistently, both in 

England/Wales and in Scotland. 

  

Our focus in the latter stages of the Bill was on rebutting false claims and misconceptions 

and emphasising the need for an independent expert panel to advise the Lord Chancellor 

before he conducts the first review of the discount rate. 

 

One of our key points of rebuttal was in response to claims that the change in the discount 

rate last year had a catastrophic impact on the NHS. Clearly, any impact on the NHS was 

due to consistent failure to review the rate, and the Bill addresses that point. 

 

What more can be done? 

 

There are some – albeit limited – opportunities where we will aim to exert influence: 

 

• Review of the definition of whiplash on the face of the Bill: this has to happen at least 

three years after the Bill is enacted. If the Lord Chancellor decides to change the 

definition, the decision will be discussed by a delegated legislation committee (DLC); 

 

• Tariffs: regulations to set the tariff amounts will be examined by a DLC initially, then 

when the tariffs are reviewed after three years; 

 

• The uplift on the tariffs in exceptional circumstances will be examined by a DLC; 

 

NB: all these committee debates will be held under the affirmative resolution procedure, 

which means the committee can either reject or accept the Government regulations. It 

should be noted that it is rare for a DLC to reject the Government position. 
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• Change to the discount rate: this part of the Act came into force on 20 December and 

the first review must start within 90 days (ie 20 March). Once it begins, the review 

must be completed within 140 days, and we are responding to the Government’s call 

for evidence to inform this review. This will be subject to the negative resolution 

procedure which means it will go through, unless the opposition can secure a debate 

in Parliament, which it then wins. The snag is that it is up to the Government to 

determine if there can even be a debate. The last time a negative resolution was 

defeated was in 1979.  

 

• Legislation to change the discount rate is going through the Scottish Parliament, 

where the Government has said it is aiming for a discount rate of 0%. We don’t yet 

know what the Westminster Government’s aim is, but it may be possible for us to 

exert some influence with parliamentary contacts north of the border. It’s also worth 

noting that the UK Government Actuary has a significant role in the Scottish 

legislation.   

 

• Work is still ongoing with the Ministry of Justice behind the scenes to ensure that 

systems are in place to make the new small claims limit work for injured people, and 

to try to ensure that it will still be feasible for them to seek legal help.  

 

So – in summary – the odds are still stacked against us, while this Government is still in 

power. But a week is a long time in politics, as they say, and we’re not taking our foot off the 

pedal.  

 

2.  BREXIT 

 

Last year APIL formed a working group of members to help identify key priority areas for 

personal injury law, relating to Brexit. (Pauline is, of course, a member of this group.) The 

group also helped define APIL’s general policy lines on each issue which will be developed 

further and expanded upon as required. Essentially, they are about preservation of key rights 

and protections. They are: 

 

• Health and safety 

o Health and safety standards must be maintained in line with the EU as a 

minimum 
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• Motor insurance 

o Rights conferred by the Motor Insurance Directive must be preserved 

• Consumer protection 

o UK consumer law should keep pace with EU law; Package Travel 

Regulations to be maintained 

• Product liability 

o Consumer Protection Act should be maintained 

• Judicial co-ooperation and cross-border claims 

o Judicial collaboration between the UK and EU should be maintained; UK 

residents should not lose the right to claim in the UK 

• Fundamental rights    

o Legislative changes as a result of Brexit should not weaken the rights of 

individuals 

 
We are monitoring directives and regulations that are being transposed into UK law, and the 

working group is being consulted regularly to ensure there are no unintended consequences 

arising from the transposition.  

 

We have recently written to the European Statutory Instruments Committee to explain that 

the Motor Vehicles (Compulsory Insurance) (Amendment etc.) (EU Exit) Regulations 2019 

could deny compensation to UK residents who are injured in road traffic accidents in the EU. 

As a consequence, we have asked for the regulations to be subject to a parliamentary 

debate. The Committee has made a recommendation to the Government for a debate to be 

held and the Government has now accepted this – we don’t yet have a date for the debate. 

 

3.  DRIVERLESS VEHICLES 

 

We are responding to a consultation on automated vehicles which has been issued by the  

Law Commission and Scottish Law Commission and which closes on 8 February. 

 

The consultation looks at reform of the criminal and civil law, to ensure that automated 

vehicles can be driven lawfully and safely, and with appropriate mechanisms in place for 

attributing criminal and civil liability. The Automated and Electronic Vehicles Act 2018 

already provides that the motor vehicle insurer will pay out for claims for personal injury, 

death and property damage, and then be able to recoup back costs from the manufacturer.  
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This consultation asks: 

 

• is further clarity needed on issues of contributory negligence? 

• should issues relating to causation be left to the courts? 

• does the Consumer Protection Act, and the way it applies to defective software, need 

to be reviewed?  

 

Anyone who would like to contribute thoughts and suggestions to the response should 

contact legal policy officer Alice Taylor at the APIL office. 

 

4.  LASPO PART 2 REVIEW 

 

Last September APIL responded to the Government review of part 2 of LASPO. We pointed 

out that lawyers had worked hard to adapt to difficult situations arising out of the reforms and 

have, to a large extent, made the reforms workable. BUT some issues do remain and the 

whole package of reforms still needs time to bed down properly. In summary, we said: 

 

• The indemnity principle remains an issue in cases outside the fixed costs regime, 

and should be abrogated. It is causing causing issues in relation to damages based 

agreements, and leading to overly confusing conditional fee agreements  

• Qualified One Way Costs Shifting is working well, and should be extended to cases 

where there is an imbalance of power between the parties (applying the rationale for 

QOCS in personal injury cases to a wider selection of cases).  

• It is vital that ATE premiums remain recoverable in clinical negligence claims.  

• Damages Based Agreements are not often used in the PI sector at present, and must 

be reformed if they are to provide a viable alternative method of funding. The 

percentage cap must be revised, and the success fee model must be introduced.  

• Part 36 is generally working well. It drives good behaviour and gives the provision 

teeth, preventing cases from going to court unnecessarily. There must, however, be 

an incentive to encourage early acceptance of a claimant’s Part 36 offer by the 

defendant.  

• Costs budgeting is generally getting more consistent, and judicial training has 

improved substantially. 

• Further guidance is required on fundamental dishonesty, particularly in light of the 

likely increase in litigants in person as a result of the impending increase in the small 

claims court limit. 
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• This review must include a review of fixed costs  

  

We had a meeting with civil servants to discuss our thoughts last November. The MoJ is now 

considering responses and will draft a report to be published early this year, followed by 

recommendations. 

 

 

Ends 

 

Lorraine Gwinnutt 

Head of Public Affairs 

18 January 2019 


