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APIL Forum – Leeds 19th September 2007 

Update by Jonathan Wheeler, Co-ordinator Child Abuse SIG 

 

1.  Introduction 

I have tried to tailor my talk today to be relevant to all PI practitioners. My brief is to 
provide an up to the minute update. I’m going to talk to you about the challenges 
which are being made in child abuse and other claims to the limitation laws, and 
hopefully not only provide an up to the minute update, but a peek into the future. In 
November 2007, the House of Lords is going to consider five cases which we hope 
will change the limitation landscape. 

2.  The problem 

Limitation is a problem in many cases – not only child abuse – clinical negligence, 
occupational disease, education cases. 

Why is it such a problem in abuse cases? 

“Inevitably there is a problem of limitation in these proceedings. I say ‘inevitably’ 
because it is in the nature of abuse of children by adults that it creates shame, fear 
and confusion, and these in turn produce silence. Silence is known to be one of the 
pernicious fruits of abuse. It means that allegations commonly surface, if they do, 
only many years after the abuse has ceased.” 

Lord Justice Sedley, Ablett v Devon County Council [C of A] 4 December 2000, 
unreported 

3.  The Law Commission 

“Needless complexity in the law costs money. The law on limitation periods, which is 
largely contained in the Limitation Act 1980, is uneven, uncertain and unnecessarily 
complex… Concern has also been expressed at the existence of situations where 
limitation periods can be less favourable from the plaintiff’s point of view for 
intentionally inflicted injury than for negligence… We believe that the law in this area 
is in need of a comprehensive review which gives an opportunity to simplify, 
rationalise and update it” 

Law Commission’s Sixth Programme of Law Reform (1995) Law Com No 234 

Limitation of Actions (2001) Law Com No 270. Proposals – 3 year period for all cases 
but with a wider s 33 type discretion  

Lord Chancellor accepted the report in a Parliamentary written answer on 16th July 
2002. 
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On 16th February 2003, Court of Appeal stated that early statutory implementation of 
the Law Commission’s proposals 

 “would obviate much arid and highly wasteful litigation, turning on a distinction of 
no apparent principle or other merit” 

Auld LJ, KR v Bryn Alyn Community Holdings Ltd & others [2003]QB 1441 

And on 12th April 2006: 

“And there the matter has rested. The remedy has now been in Parliament’s hands 
for nearly five years following a comprehensive law reform study conducted at 
considerable public expense… In the meantime, the House of Lords itself may be 
able to remedy some of the very serious deficiencies and incoherencies in the law 
today in a way that we cannot” 

Clarke MR, A v Hoare & other cases [2006] 1 WLR 2320 

4.  Section 2 of the Limitation Act 1980 

“An action founded on tort shall not be brought after the expiration of six years from 
the date on which the cause of action accrued.” 

5.  Section 11 of the Limitation Act 1980 

“Special time limit for actions in respect of personal injuries 

11 (1) This section applies to any action for damages for negligence, nuisance or 
breach of duty (whether the duty exists by virtue of a contract or of provision made 
by or under a statute or independently of any contract or any such provision) where 
the damages claimed by the plaintiff for negligence, nuisance or breach of duty 
consist of or include damage in respect of personal injuries to the plaintiff or any 
other person” 

11 (4) Limitation period is 3 years from date cause of action accrued, or the 
Claimant’s later date of knowledge (detailed in section 14) and of course can be 
subject to section 33 discretion to disapply the limitation period where equitable to 
do so. 

6.  Intentional assault: Stubbings v Webb [1993] AC 498 

The facts: 

Claimant reached the date of majority in 1975 

She alleged rape & sexual & physical assault by stepfather & stepbrother during her 
childhood & issued proceedings in August 1987 

1st instance & CA = date of knowledge under section 11 (1) and 14 = September 
1984 – so in time. 
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CA relied on its earlier decision in Letang v Cooper [1965] 1 QB 232 – ‘breach of 
duty’ in section 2(1) of the Law Reform (Limitations of Actions etc) Act 1954 applied 
to intentional and unintentional torts. The 1980 Act was a consolidation Act & 
breach of duty had the same meaning as before.  

HL = D’s appeal allowed. ‘Breach of duty’ in section 11 (1) was confined to non 
intentional acts of injury – Lord Griffiths saying in passing: 

“I have the greatest difficulty in accepting that a woman who knows that she has 
been raped does not know that she has suffered a significant injury”. 

Section2 not section 11 : So a 6 year non extendable time limit (not subject to date 
of knowledge arguments or section 33 discretion) 

7. Stubbings v UK (1997) 23 EHRR 213, But the ECHR did state (paragraph 54): 

“There has been a developing awareness in recent years of the range of problems 
caused by child abuse and its psychological effects on victims, and it is possible that 
the rules on limitation actions applying in Member States of the Council of Europe 
may have to be amended to make special provision for this group of claimants in 
the near future.” 

8. Vicarious liability: Lister and Bryn Alyn 

Lister v Hesley Hall Ltd [2002] 1 AC 215 

KR v Bryn Alyn Community Holdings Ltd & others [2003]QB 1441 

Child abuse and other PI claims often brought against employers who have the 
cash rather than the employees themselves. Lister is authority for doing so, but 
limitation was never addressed and in fact would have been out of time. The CA 
corrected the situation in Bryn Alyn – vicarious liability for intentional assault must 
have the same time limit – under section 2 – as if suing the assailant – so non 
extendable 6 years 

9. Anomalies 

Seymour v Williams [1995] PIQR P470 

Claimant out of time to sue father for abusing her as trespass claim, but in time to 
sue mother for failing to protect her from that abuse, in negligence, under 3 year 
extendable rule. 

10. The challenge to Stubbings v Webb (1) : A v Hoare   

Straight challenge to Stubbings v Webb. Hoare = a serial sex offender who was 
convicted in 1989 of the attempted rape of Ms A on 22nd February 1988. A was an 
adult, but did not sue Hoare for compensation within the 6 years, simply because he 
had no money to satisfy a judgment. The 6 year limitation period passed. In 2004 
whilst on day release from prison, he bought a lottery ticket and won £7million. A 
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commenced roceedings against him on the 22nd December 2004. These were struck 
out on the basis of Stubbings v Webb but leave to appeal given and this is due to be 
heard in the HL in the first 2 weeks of November 2007. 

11. The challenge to Stubbings v Webb (2) : X & Y v London Borough of 
Wandsworth [2006] 1 WLR 2320 

X & Y were teenagers, both abused by their form teacher. The six year limitation 
periods expired in 1999. The claims were started in November 2002 and June 2004 
respectively.  It was common ground that – if the case was properly framed as being 
in negligence or breach of duty, and therefore subject to section 11 of the Limitation 
Act, then date of knowledge would have been held to be within 3 years of issue 
and/or section 33 discretion would have been granted. 

X & Y could not prove that the school in itself had been negligent in failing to 
monitor/ supervise the teacher, or that the school knew or should have known what 
was going on, and that the teacher was a risk to children in his care. (they only knew 
this when later complaints were made by other victims). X & Y pursued the case on 
vicarious liability. They said that: 

The teacher’s failure to report that he was about to abuse, or indeed had abused 
these boys to his  superiors was a breach of duty so this would be governed by 
section 11. Artificial. But case of witnessing another teacher abuse/ physically 
injuring a child. 

That the elements of the abuse which did not involve touching were not intentional 
assaults and therefore come under s.11 (in this case some of the abuse involved 
ordering the claimants to undress and masturbate in front of him) 

That ‘grooming’ the children was distinct from the intentional assaults of abuse. Such 
was a breach of duty but not an intentional assault and therefore this also would be 
governed by section 11. 

The CA felt it had to dismiss these appeals although stated that if not constrained by 
authority they would have found for the Claimants. They gave permission to appeal 
to HL – that case in November 2007. 

(Very) obiter comments of CA in X & Y v London Borough of Wandsworth  –in 
responding to the Defendant opposing the Claimants’ application for leave to 
appeal on the grounds that Stubbings was heavy weight authority and would not be 
overturned – nothing heavy weight about it – most of the Lords were obviously 
asleep, and the only one who wasn’t was Lord Griffiths…. 

12. Stingel v Clark [2006] HCA 37 (20 July 2006)  

– Australia – raped in 1971, PTSD diagnosed 2000 – ‘breach of duty’ to fit into Oz 
legislation to extend time as under existing legislation for disease cases. Considered 
but dismissed Stubbings v Webb. 
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13. W v D & others, settlement 11th April 2007 – APIL PI Focus (May 2007)  

C was sexually abused as a child by her foster father.  When aged 27, in 2005 she 
made a statement to the police and they brought a prosecution.  D pleaded guilty 
in January 2007. Meanwhile, C’s solicitors had issued a protective claim form in May 
2006. Whilst she also sued the local authority and her foster mother in the claim, the 
evidence against them in negligence was weak. She had a prima facie claim 
against her foster father but was out of time. However the foster father agreed to 
pay her £55,000 in damages plus costs. C’s solicitor had encouraged the other 
defendants – the foster mother and the local authority – to bring contribution 
proceedings against him. Also he was made aware that if C made a CICA claim, 
the CICA would pursue the foster father for the award. The foster father also felt that 
paying compensation would assist him in mitigation when sentencing for the criminal 
case took place. 

14. Section 14 of the Limitation Act 1980 

14(1) Date of knowledge is the date when the Claimant first had knowledge of the 
following facts: 

a) That the injury in question was significant, and 

b) That the injury was attributable in whole or in part to the act or omission which 
is alleged to constitute negligence, nuisance or breach of duty, and 

c) The identity of the defendant, and 

d) If it is alleged that the act or omission was that of a person other than the 
defendant, the identity of that person and the additional facts supporting the 
bringing of an action against the defendant; 

and knowledge that any acts or omissions did or did not, as a matter of law, involve 
negligence, nuisance or breach of duty is irrelevant. 

Dobbie v Medway Health Authority (1974) 1 WLR 1234 – time starts to run when C 
knows that the injury is attributable to the defendant, irrespective of whether he 
knows that the act or omission of the defendant is actionable. 

14 (2) An injury is significant if the person whose date of knowledge is in question 
would reasonably have considered it sufficiently serious to justify his instituting 
proceedings for damages against a defendant who did not dispute liability and was 
able to satisfy a judgment. 

14 (3) A person’s knowledge includes knowledge which he might reasonably have 
been expected to acquire: 

a) From facts observable or ascertainable by him; or 
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b) From facts ascertainable by him with the help of medical or other 
appropriate expert advice which it is reasonable for him to seek; 

but a person shall not be fixed… with knowledge of a fact ascertainable only with 
the help of expert evidence so long as he has taken all reasonable steps to obtain 
(and, where appropriate, to act on) that advice. 

15. KR v Bryn Alyn Community Holdings Ltd & others [2003] QB 1441 

Claimants abused as children in a children’s home. Issued proceedings out of 
primary limitation period in negligence on basis that they had a later date of 
knowledge and section 33 discretion should apply. Connell J at first instance 
accepted section 11 applied. However he found date of knowledge to have been 
earlier than 3 years before issue. However he allowed most of the cases through 
under section 33. Court of Appeal allowed the cases through on Defendant’s 
appeal but said section 33 was an “exceptional indulgence” but found the 
Claimants didn’t have the requisite knowledge until less than 3 years before issue; 
sometimes as late as when they first obtained psychiatric evidence of the effects of 
the abuse upon them. Applied subjective test as implied by s 14 (1). And this was 
how we’d dealt with abuse claims in the past – generally a more relaxed view of 
limitation – either s.33 or s.14 - was taken by the courts, certainly in comparison to 
other areas – eg. Clinical negligence. 

16. Adams v Bracknell Forest Borough Council [2005] 1 AC 76 

Facts – Mr Adams attended school between 1981 and 1988. At a “dancing party” 11 
years later, he met by chance an educational psychologist, Ms Harding. He chatted 
about his school days and his concerns that he achieved little educationally. Ms 
Harding thought he may be dyslexic. He went to a doctor who diagnosed this, and 
brought proceedings against his school within 3 years of the meeting with Ms 
Harding, for failing to assess him for dyslexia; had they done so, he would have 
received specialist help and would have been able to benefit more from his 
education. He had previously sought medical treatment for depression and lack of 
self esteem. He knew that was down to his inability to read and write but had not 
confided this to his doctor (or anyone else) before. He claimed that he was inhibited 
in telling his doctors about his inability to read and write because of his condition. 

The court at first instance and the Court of Appeal found for the Claimant on date 
of knowledge. The HL reversed that finding. They applied a test of constructive 
knowledge to section 14(3) and on the basis that a man in Mr Adams’ position, who 
had already sought medical treatment for his difficulties, should reasonably have 
sought advice earlier. There was no medical evidence that he was inhibited from 
telling anyone about the full nature of his problems as a result of his condition. Lord 
Hoffman said that 
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“if the Judge had been relying upon [Mr Adams’] personal characteristics, he might 
have been hard put to explain why someone who was willing to confide in a lady he 
met at a dancing party was unable to confide in his doctor”. 

Strangely, the HL referred to the Bryn Alyn judgment, but did not comment on the 
fact that its findings on date of knowledge seem diametrically opposed to its 
approach in Adams. 

17. Young v Catholic Care & The Home Office, [2006] EWCA Civ 1534 

Facts – C had allegedly been abused by staff at care and detention centres, 
ceasing in 1977, just before he was 18. He had got on with his life since then and 
become a successful business man. Then in 1996, he literally fell at the feet of one of 
his old abusers. The medical experts in the case were agreed that C had developed 
PTSD at the time of and after the abuse, one of the manifestations of which meant 
that he had repressed his memories , but that these were triggered by the chance 
encounter and had a catastrophic emotional affect on him. Four years later he was 
approached by the police in connection with a criminal investigation into the abuse 
at the care home and detention centre. They advised him to seek legal advice. His 
solicitors at the time told him to await the outcome of the criminal proceedings 
(bad). His abusers were convicted. He sought advice from new solicitors in March 
2003 and issued proceedings a month later. 

The judge at first instance fixed date of knowledge when the claimant first spoke to 
the police in 2000/ 2001 and held C was within time and awarded damages. 

On appeal, the Court of Appeal felt it had to construe section 14 (2) (knowledge as 
to when the claimant’s injury was significant) in the same way the House of Lords 
had considered s. 14 (3) in Adams – that is a more objective approach. As such it 
departed from the Court of Appeal’s judgment in Bryn Alyn – i.e. now you have to 
take the ‘reasonable child abuse victim’ approach – the C’s individual 
characteristics – shyness, intelligence – are irrelevant. However if the injury of which 
he complains has affected his ability to acquire knowledge, they should be taken 
into account. 

Applying this test, the court of appeal found that C’s date of knowledge was 
crystallised when he confronted his abuser in 1996. As such, he was time barred. The 
Bryn Alyn decision by the same court only 3 years earlier is now in doubt. 

In addition, the judge at first instance felt that had he been required to consider the 
case under section 33, the balance of prejudice to the defendant as opposed to 
the claimant was such that he would not exercise his discretion. The Court of Appeal 
did not interfere with that decision. 

Young’s case joins the A v Hoare and other cases to be considered by the House of 
Lords in November. 

18. Later decisions  
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Kew v Bettamix Ltd & others [2006] EWCA Civ 1535 – followed Young – VWF case – C 
= numbness in 1990’s – at occupational health assessment in March 2000 connection 
between symptoms and vibrating hand tools mentioned – issued April 2004 – out of 
time – but s.33 discretion OK. 

McCoubrey v Ministry of Defence [2007] EWCA Civ 17 – M = soldier. Impaired 
hearing in 1993 when on training exercise a thunderflash exploded by him. Knew he 
had problems and in 1994 saw a consultant who noted marked hearing loss in left 
ear. C continued his career in the army and did not seek legal advice. In 2001, as a 
result of his hearing loss he was temporarily downgraded. This was made permanent 
in 2003 and he was told he was unlikely ever to see active service. He issued a clai 
form in 2004. Judge at first instance held that C had not known that his injury was 
significant until he had been downgraded in 2001 and therefore allowed the claim. 
CA said that was the wrong test and the law had changed – following Young, the 
test is more objective and did not depend on extraneous matters such as when a c 
may subjectively feel the injury had affected the quality of his life. C had knowledge 
in 1994 and his claim was time barred. 

Smith v Hampshire County Council [2007] EWCA Civ 246 – education/ dyslexia 

19. The political campaign 

APIL and ACAL have been running a lobbying campaign to get the law changed –  

As a result of this and parliamentary questions Vera Baird Minister for Civil Justice at DCA 
published this piece on her web site on the 24th April 2007: 

“No More South Bank Lotto Rapists 
  
Vera Baird today announced the likely end of what she called “Unfortunate good 
luck” for convicted sex abusers, like Ioarworth Hoare, the “lotto rapist” who was on 
prison licence, at South Bank probation hostel, when he bought a winning lotto 
ticket -  too long after his crimes for his victim to sue… 
 
 “I have no doubt that if the imminent consultation gets public support for these 
moves, courts would disapply limitation law in cases like Hoare’s. It might not be 
possible to backdate new law to cover him, but his claimant is taking her case to the 
House of Lords at present. He is likely to be at worst, the Last of the Lucky Rapists”. 
 
And we’re still waiting for the consultation document as promised, some 5 months 
after that press release and 5 years after the Law Commission’s proposals were 
accepted by the Government. So it looks like the House of Lords may get the 
chance to beat them to it, and sort out this mess. 
 

14th September 2007 


